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NOTICE OF SUFFOLK LAW SCHOOL COURSES 
BEGINNING FEBRUARY 1, 1960 


The Graduate Division of Suffolk University Law School an- 
nounces its courses for lawyers for the Spring Semester, commenc- 
ing on Monday, February 1, 1960: 


LAND COURT JURISDICTION AND PRACTICE 
JOHN E. FENTON, JR., LL.B., Boston College, LL.M., Harvard Uni- 
versity; Professor of Law, Suffolk University 


MONDAYS AND WEDNESDAYS, 6:00 to 6:50 P.M. 


ESTATE PLANNING 
JOHN H. LINSLEY, LL.B., Harvard University, practicing attorney, 
Boston; Boston Estate Planning and Probate Forum; Probate 
Committee, Boston Bar Association 


MONDAYS AND WEDNESDAYS, 7:00 to 7:50 P.M. 


FEDERAL CIVIL PROCEDURE 
JOHN A. CANAVAN, LL.B., Harvard University; Clerk, United States 
District Court, District of Massachusetts; Assistant Professor of 
Law, Suffolk University 


TUESDAYS, 6:00 to 7:50 P.M. 


EMINENT DOMAIN 


Max ROSENBLATT, LL.B., Suffolk University; practicing attorney, 
Boston; former Assistant Attorney General of the Commonwealth 
in charge of the Land Damage Division 


THURSDAYS, 6:00 to 7:50 P.M. 


These courses are open to members of the Bar, law school gradu- 
ates, and other persons qualified for participation by virtue of occu- 
pation, training or experience, and may be taken for credit towards 
the degree of Master of Laws by qualified law school graduates. 
Persons who wish to become candidates for the Master’s degree 
should apply to the Registrar as soon as possible for an appoint- 
ment for a personal interview with the Chairman of the Faculty 
Committee on Graduate Studies. 

Additional information and registration forms may be obtained 
from the 


REGISTRAR, Suffolk University Law School 
20 Derne Street, Boston 14, Mass. 
CApitol 7-1043 
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AMERICAN BAR ASSOCIATION MEMORIAL 
TO ALLAN HIGGINS 


The following letter was received from Ross L. Malone, former 
president of the American Bar Association. 


“November 25, 1959 
“To the Members of the House of Delegates 
and Other Friends of Allan H. W. Higgins: 


“In the untimely death of Allan H. W. Higgins of Boston on 
July 19, 1959, the American Bar Association lost one of its most 
dedicated members. As Chairman of the Executive and Building 
Committee responsible for the over-all planning, financing and 
construction of the American Bar Center at Chicago, Allan had 
devoted untold amounts of time to the Association. He had served 
also as Chairman of the Section of Taxation, as a member of the 
3oard of Governors, and was a long-time member of the House of 
Delegates. Because of his unique and exceptional service to the 
American Bar Association, the Board of Governors authorized 
dedication of the conference room in the new Washington offices 
of the Association to his memory. A dedication ceremony is planned 
after completion of the new offices. 

“Upon the suggestion of a number of Allan’s friends that they 
would like to contribute to a memorial fund to be used in completing 
the conference room in an appropriate fashion, panelling and 
furnishings for the conference room have been ordered which will 
insure a fitting memorial. I have been authorized to contact Allan’s 
friends to inform them of this arrangement and to afford them an 
opportunity to contribute to the fund. 

“This is not a solicitation, and none will be made. Members of 
the Higgins’ family will be furnished a list of contributors, but the 
amount of the contributions will not be indicated. 

“Contributions to the fund for the Allan H. W. Higgins Memo- 
rial Conference Room may be made payable to the American Bar 
Foundation and should be forwarded to me at P. O. Box 867, Ros- 
well, New Mexico. I am handling the arrangements for the memo- 
rial room at the suggestion of President Randall and in pursuance 
of action by the Board of Governors. 

“We hope to occupy the new offices of the Association early in 
1960. There will be no further communication concerning the fund 
which is being accumulated. I, therefore, will appreciate hearing 
from you promptly if you wish to participate in the memorial. 

Sincerely, 
Ross L. MALONE 
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“LEGAL IMPLICATIONS OF THE ATOMIC AGE” 
READING NEWS FOR THE BENCH AND BAR 


The Boston Bar Journal for December, 1959, carries an interest- 
ing article on “Tort Liability Caused by Fissionable or Radio-active 
Material Used in Atomic Reactors” by Will J. Bangs, Vice-Chairman 
of the Nuclear Energy Law Committee of the A. B. A. and Chair- 
man of the Committee on Atomic Energy of Boston Bar Association. 
Those who wish to realize in advance the nature and range of 
problems of law, legislation, accidents, injury and damages ap- 
proaching the profession should read not only Mr. Bangs’ article 
but also the five earlier pioneer articles by James B. Muldoon of 
our editorial board published in our earlier issues, beginning in 
December, 1957, under the title “Alice in Nuclear Energy Land.” 
These articles have attracted such attention that their reprinting in 
book form is under consideration. The “Quarterly” references are: 
Vol. 42, No. 4, December, 1957—A Study of the Reports of the 
Accident at the Reactor in Windscale, England, on October 27, 
1957. 

Vol. 43, No. 1, March, 1958—Further Study of Commission and 
Press Reports on the Windscale Accident and its Results. 

Vol. 43, No. 2, July, 1958—Study of the Power Reactor Demon- 

stration Program. 

Vol. 44, No. 1, April, 1959—Radiation—New Problems of Law 

and Legislation—Trial of Thoonen vy. Australia. 

Vol. 44, No. 3, October, 1959—Continuation of Trial of Thoonen 

v. Australia on Personal Injuries from Radiation. 

In our next issue Mr. Muldoon will deal with the problems of 

the disposal of radio-active wastes. F. W. G. 
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FOREWORD 


BRIEF HISTORY OF THE JUDICIAL COUNCIL AS AN ADVISORY BODY 
AND ITS RELATION TO THE COURTS, THE BAR 
AND THE ADMINISTRATION OF JUSTICE 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on page 6), “for the continuous study of the organi- 
zation, rules and methods of procedure and practice of the judicial 
system of the Commonwealth, the work accomplished and the re- 
sults produced by that system and its various parts.” 


Brier AccouNT or THE History OF THE COUNCIL 

As the purpose and history of the Council may not be familiar 
to the more recent members of the legislature, public officials and 
members of the legal profession, a brief outline of the story may be 
of assistance. 

The Council was created as a purely advisory body on the recom- 
mendation of the Judicature Commission of 1919-20 of which the 
late Mr. Justice Sheldon was chairman, with George R. Nutter of 
Boston and Addison L. Green of Holyoke as his associates. In the 
course of their second and final report, after referring to the reports 
of various special commissions, of bar association committees and 
other bodies, they said: 

“The legislative committees on the judiciary and on legal affairs are in con- 
stant session every year hearing petitions for legislation of every variety rela- 
tive to the courts, submitted mainly by individuals. Some of these suggestions 
have been carefully prepared and thought out, while many of them have not. 
These committees render good service to the Commonwealth in dealing with 
such proposals. Both of these committees, however, are overburdened with 
the many petitions for legislation presented to them every year, in addition 
to the work of the individual members in other connections. 

“It is not a good business arrangement for the Commonwealth to leave the 
study of the judicial system and the formulation of suggestions for its develop- 
ment almost entirely to the casual interest and initiative of individuals. The 
interest of the people, for whose benefit the courts exist, calls for some central 
clearing house of information and ideas which will focus attention upon the 
existing system and encourage suggestions for its improvement.” 

The report of that commission (H. 1215 of 1921) contributed to 
start a movement throughout the country which was described in 
the Handbook of the National Conference of Judicial Councils 
(organized about 1930) by its chairman, Hon. James W. McLendon, 
Chief Justice of the Texas Court of Civil Appeals, as follows: 

“Characterized by Dean Wigmore, at the time of its republication (February, 
1937) in the American Judicature Society Journal, as the spark . . . was the 
celebrated address of Roscoe Pound, dealing with “The Causes of Popular 
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Dissatisfaction with the Administration of Justice,” delivered before the 
Minneapolis Convention of the American Bar Association in 1906. Some 
seven years later the American Judicature Society was born, having for its 














‘ general objective improvement of judicial administration. That organization 
has from time to time sponsored important expedients and methods designed 
to effectuate this objective. Among these was the judicial council—an official 

e body charged with the duty of continuous study of the judicial system and 

i- its functioning, and the devising of methods for the improvement of the sys- 

al tem and its adaptation to present day needs. 

e- “Probably the first organization of this character was the Board of Circuit 
Justices set up in Wisconsin in 1913, which has functioned splendidly in its 
limited field of court procedure. A similar body was authorized in New Jersey 
in 1915. It was not, however, until the comprehensive final report of the 

ar Massachusetts Judicature Commission in 1921, recommending creation of a 

nd judicial council in that state, that the movement attained concerted semblance. 

b The following year, upon recommendation of Mr. Chief Justice Taft, the 

Federal Conference of Senior Circuit Justices was created; and in the next 
seven years state judicial councils were created: In Oregon and Ohio in 1923; 

m- | in Massachusetts and Maryland in 1924; in Washington and North Carolina 

the | in 1925; in California and North Dakota in 1926; in Kansas, Rhode Island 

of and Connecticut in 1927; in Virginia and Kentucky in 1928; and in Texas, 

the Michigan, Illinois, Pennsylvania and Idaho in 1929. 

orts “At the present time more than half the states have judicial councils; all 

and of which, though varying widely in their component personnel, have the above 
common objective.” 

con- | As stated in the “Handbook” of 1942 (p. 62), “The Judicial 

rela- Council is now an established institution.” 

tions Shortly after the creation of the Massachusetts Council in 1925, 

— the legislature also submitted the following request to the council: 

wi 

with 1925 Resotves, CHAPTER 27 

dition “Resolved, That the judicial council is hereby requested to investigate ways 

and means for expediting the trial of cases and relieving congestion in the 
ve the dockets of the Superior Court, and, among other things . . . measures for dis- 
velop- couraging frivolous appeals; measures for requiring parties to frame issues 

. The in advance of trial by greater specification in the declaration of what the 

central plaintiff in good faith claims and greater specification in the answer of what 

on the the defendant admits or in good faith denies, with suitable penalties for frivo- 
lous or unfounded allegations and denials; ways and means for encouraging 
ted to so far as consistent with constitutional rights, trials without jury ... and any 
yed in other ways and means that may appear feasible to said council for improving 
cencile and modernizing court procedure and practice so that, consistently with the 
ends of justice, the proverbial delays of the law and attendant expense, both 
endon, to litigants and the general public, may be minimized. (Approved April 24, 
z 1925.)” 
a Since that time the legislature has constantly passed resolves 
as 





Popular | requesting reports on the specified matter of pending bills on which 
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the legislature wishes advisory assistance. With the rare exception 
of matters so broad in scope that the Council is not equipped to 
deal with them these requests have been answered with the judg- 
ment of the members of the Council and their reasons. Each an- 
nual report has been reprinted by the Massachusetts Bar Associa- 
tion in the Massachusets Law Quarterly for the information of the 
courts and the bar throughout the Commonwealth. 

For the convenience of the legislature and the courts and prac- 
tising lawyers we call attention to the fact that annexed to the 27th 
report was an index to the contents of these reports since 1919, 
with an introductory statement and an annotated list of about 
150 statutes passed after recommendation of the Judicature Com- 
mission and of the Judicial Council since 1919, with references to 
the reports where the reasons for each statute may be found. This 
list of statutes brought down to 1954 numbered 177 with references 
was reprinted for reference in the Massachusetts Law Quarterly 
for February 1955, Vol. 40, No. 1. References to five more statutes 
passed in 1955 appear on p. 5 of the 31st report, five more in 1956 
on p. 6 of the 32nd report, four more on pp. 4-5 of the 33rd report, 
seven more in 1957 on p. 6 of the 34th report, and six more on 
pp. 8-9 of this report, making a total of about 200 statutes under 
which the bar is practising and the courts are administering justice. 

The various reports also contain the reasons for all negative re- 
ports on bills referred to the Council with request for report. 

With this introduction, which we hope may be helpful, we pro- 
ceed with report of the work of the Council during the vear 1959. 





THE ACT CREATING THE JUDICIAL COUNCIL 
Acts or 1924, CHaptTer 244 
As Amended by St. 1927, c. 923, St. 1930, c. 142, and St. 1947, c. 610 
Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


(Nn AcT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Srupy OF THE ORGANIZATION, PRocEDURE AND PRACTICE OF 
THE Courts. i 

Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 34A. There shall be 4 § 
Judicial Council for the continuous study of the organization, rules and | 
methods of procedure and practice of the judicial system of the common- 
wealth, the work accomplished, and the results produced by that system and [ 

its various parts. Said council shall be composed of the chief justice of the § 
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on | supreme judicial court or some other justice or former justice of that court 
to | appointed from time to time by him; the chief justice of the superior court 
lg- or some other justice or former justice of that court appointed from time 
wn- | to time by him; the judge of the land court or some other judge or former 
ia. judge of that court appointed from time to time by him; the chief justice 
he | of the municipal court of the city of Boston or some other justice or former 


justice of that court appointed from time to time by him; one judge of a 


' probate court in the commonwealth and one justice of a district court in 
rac- sf 


the commonwealth and not more than four members of the bar all to be 
7th appointed by the governor, with the advice and consent of the executive 
919, council. The appointments by the governor shall be for such periods, not 
yout exceeding four years, as he shall determine. 
om- | Section 34B. The Judicial Council shall report annually on or before 
s to | December first to the governor upon the work of the various branches of 
This the judicial system. Said council may also from time to time submit for the 
mees | consideration of the justices of the various courts such suggestions in regard 
terly to rules of practice and procedure as it may deem advisable. . 
tae Section 34C. No member of said council, except as hereinafter provided, 
tutes shall receive any compensation for his services, but said council and the 
1956 several members thereof shall be allowed from the state treasury out of 
port, any appropriation made for the purpose such expenses for clerical and other 
re on services, travel and incidentals as the governor and council shall approve. 
under The secretary of said council, whether or not a member thereof, shall receive 
istice. from the commonwealth a salary of five thousand dollars. 
ve re- | 
| MEMBERS OF THE COUNCIL 
e pro- § Freperic J. Mutpoon of Westwood, Chairman 
59. StanLeY E. Qua of Lowell Kennet L. Nasu of Weymouth 
Revsen L. Lurie of Brookline Cuartes W. Bartiett of Dedham 
Joun E. Fenton of Lawrence Livineston Hau of Concord 
Joun C. Leccat of Lowell Raymonp F. Barrett of Quincy 
EuisanH Aptow of Boston 
Frank W. GRINNELL, Secretary, 60 State St., Boston 
0 | 
F 
i 
) MAKE A 
CTICE OF | 
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THIRTY-FIFTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


CHANGES IN THE CoUNCIL SINCE 1958 


Since the last report Raymond F. Barrett of Quincy was ap- 
pointed to fill the vacancy resulting from the resignation of Hon. 
Edward O. Gourdin on his appointment as an associate justice of 
the Superior Court. 


RECOMMENDATIONS ADOPTED IN 1959 
During the last session the legislature adopted, either verbatim 
or in substance, the following recommendations of the Council: 
(For reasons see 34th report, pages referred to.) 


ACTS TO CLEAR LAND TITLES 

Chapter 68 relative to dower and curtesy. This act grew out of a broader act 
recommended by the majority of the Council in its 33rd report. 

Chapter 269, to limit recovery of land under adverse possession to twenty-five 
years. (For reasons, see 34th report, pp. 34-36. Reprinted 43 M.L.Q., No. 4, 
Dec. ’58-Jan. ’59.) (See 34th report, pp. 26-33.) 

Chapter 294, to protect land titles against the effects of indefinite references to 
unrecorded interests. 

These acts are parts of a series of acts recommended by the 
Council and enacted in the last few years (listed on p. 30 of the 
34th report) to revive the original purpose of the recording act of 
1697 which had become “obscured and more or less forgotten, and 
weakened during the succeeding centuries with resulting uncer- 
tainty, hardship, law suits, loss, and many obstacles to modern 
transactions of landowners by sale, mortgage or otherwise, and loss 
and distress to them and their families.” The Council wishes to 
express its appreciation of the professional public service con- 
tributed by a small group of experienced active practitioners in 
this technical branch of the law who joined with the Council in the 
study and drafting of these acts and, during a period of years, gave 
all their knowledge, experience and skill for the assistance of the 
Council. 

Chapter 259 relative to the operation of unregistered or improperly registered 
ears. This act reversed the much criticized rule in Dudley v. Northampton Street 
Railway Co., 202 Mass. 443, decided in 1909. The act was recommended by the 
Council in 1957 in its 33rd report for reasons stated at length (pp. 13-17) and 
was renewed in the 34th report (pp. 91-93). 

Chapter 626 providing for pro tanto payments in the taking of land by eminent 
domain. 

An act for this purpose was recommended by the Council in 1957 
in its 33rd report (p. 72) and again in the 34th report (p. 93). The 
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act as passed was an improved revision, prepared by the draftsmen 
who worked on the bill at the State House. 

Chapter 293 as to restoration of soundness of mind (see 34th report, p. 76). 
RECOMMENDATIONS REPORTED FAVORABLY BUT NOT ENACTED 

Draft act as to service of civil process by constables (see report, p. 53). 

Draft act to impose liability on an abutting owner under certain conditions 
(see report, p. 36). 
MATTERS REFERRED TO SPECIAL COMMISSIONS OR THE WAYS 

AND MEANS COMMITTEE FOR FURTHER CONSIDERATION 

Draft act relative to creation and termination of agency and fiduciary powers 
in case of atomic emergency (see report, p. 39). 

Report on bill referred to provide that the Commonwealth pay all the expenses 
of Court operations (see report, p. 83). 

BILLS RECOMMENDED BUT NOT FAVORABLY REPORTED 

A draft act to clarify a part of Section 24(2)(a) of G. L., Chapter 90 (see 34th 
report, pp. 14-15) relating to driving to endanger. 

Draft act relative to care and protection of children (see 34th report, p. 16). 

Draft act relative to liability of parents for damage caused by children (see 
report, p. 20). 

Draft act on admissibility of chemical tests of alcoholic blood content in driving 
cases (see report, p. 22). 

Draft act as to administrative committee of probate courts (see report, p. 45). 

Draft act as to appraisers (see report, p. 51). 

Draft act as to suits against unincorporated associations (see report, p. 53). 

Draft act as to commitment for examination of persons before the courts (see 
report, p. 56). 

Draft act as to widow’s allowance (see report, p. 44). 

Draft act permitting certain fiduciaries to act during the twenty day period 
for appeal (see report, p. 44). 


NEGATIVE RECOMMENDATIONS FOLLOWED 

Negative reports were made on bills referred with requests for 
reports as follows. 

Relative to penalties for motor vehicle offenses causing death or injury (see 
report, p. 8). 

To impose penalty for driving under influence of narcotic drugs (see report, 
p. 15). 

That charitable corporations shall be liable in tort (see report, p. 89). 

Relative to admissibility of confessions and admissions in criminal cases (see 
Teport, p. 59). 

As to instruction pamphlet for jurors (see report, p. 62). 

As to rights in ways (see report, p. 65). 

Relative to gifts to minors (see report, p. 66). 

As to dower and curtesy in joint tenancy (see report, p. 67). 

To allow a tenancy by the entirety as security for bail (see report, p. 69). 


To exclude anything in a death certificate “relevant to the issue” of cause of 
death (see report, p. 70). 
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To allow persons other than attesting witnesses to testify as to testator’s sanity 
(see report, p. 72). 

To enlarge the scope of judicial review under the workmen’s compensation act 
(see report, p. 74). 
To allow depositions of physicians (see report, p. 76). 
Relating to liens on buildings and land (see report, p. 77). 








Reports REQUESTED BY THE LEGISLATURE IN 1959 ON THE 
“SusBsgect MAtTrer” oF THE BILLS REFERRED 


These are all listed in the table of contents and will be discussed 
in this report. 





8S. 171, INDETERMINATE SENTENCES AND REFERENCE 
TO REPORT OF SPECIAL COMMISSION ON 
YOUTHFUL OFFENDERS (H. 2790) 


By Resolves Chapter 5 the Judicial Council was requested “to 
investigate the subject matter—relative to indeterminate sen- 
tences in criminal proceedings, and all laws relating thereto, with a 
view to making such changes as may be advisable and helpful in 
the sentencing of criminal offenders.” 

No specific bill or proposal accompanied the resolve nor was any 
such specification mentioned in answer to inquiry. Our only guide 
to the extent of the investigation requested, therefore, is the word- 
ing of the resolve. 

“Indetermine sentences” cannot, usefully, be discussed separately 
from the general subject of sentencing and the addition of the 
words “‘all laws relating thereto, with a view to—changes—advis- 
able and helpful in the sentencing of criminal offenders “seems, 
substantially, to duplicate the current problems in the administra- 
tion of the criminal law which have been under extended investiga- 
tion since 1957 by a special commission which is still in existence. 
That commission filed its first report dated December, 1958 (House 
2970). The report, which we have examined shows extensive study 
of conditions in Massachusetts and of the laws of other states in 
regard to the flexible treatment of offenders between the ages of 
17 to 22, who are in the adult class, but are described as “youthful 
offenders,” as distinguished from “juveniles” under 17 years of age. 
The final report of the commission is still to come. 

We see no useful purpose in attempting to duplicate that ex- 
tensive investigation even if the Council were equipped to do so. 
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That commission’s first report presents the picture, the problems, 
its conclusions and a bill for an experimental procedure in dealing 
with the age group referred to. Except for pecularities of the in- 
crease in the number of offenders and the current variety of of- 
fenders, the problem is not new. 

The general subject of sentencing was referred to the Judicial 
Council by the legislature in 1945. As explained in the 21st report, 
(pp. 36-37). 

“The commissioner of corrections in paragraph 10 of his report 
printed as H. 58 [of 1945] recommended the appointment of a spe- 
cial commission for the following purpose: 

“In order to determine whether or not the courts should have the assistance 
of a ‘treatment Tribunal’ or a ‘Sentencing Board’ to assist them in the sen- 
tencing of those convicted of crime, and for a study of the sentencing and 
commitment laws to the penal institutions and the Massachusetts Training 
Schools and to provide for the proper places for the custody and the facili- 
ties for the education and reformation of those so sentenced or committed.” 


The legislature broadened the resolve and referred the subject 
to the Judicial Council. The Council began in its 21st report as 
follows: 

“This is a large subject which has been under discussion throughout the 
country since the appearance some years ago of a plan [called a Model Youth 
Correction Act] drawn up by the American Law Institute and the subsequent 
suggestions for the Federal system of the Conference of Senior Circuit Judges. 

“Opinions have differed sharply on the original proposal of the American 
Law Institute and other proposals have been suggested and are still being for- 
mulated by various bodies actively interested in the administration of the 
criminal law and criminology. 

“We have obtained from the Director of the Administrative Office of the 
United States Courts in Washington the ‘Report to the Judicial Conference 
(of Senior Circuit Judges) of the Committee on Punishment for Crime.’ This 
report prepared by seven United States Circuit judges contains studies of the 
federal and state practices and the Borstal System in England and recom- 
mends a draft act for the federal system. The report was transmitted to Con- 
gress, after discussion by the Conference, by Chief Justice Stone and hearings 
were held before sub-committee No. 3 of the House Judiciary Committee on 
two bills H. R. 2139 and H. R. 2140 in June, 1943. The hearings and other 
communications were printed in Serial No. 4 of which we have a copy.” 


Continuing the discussion in its 22nd report for 1946 (pp. 53-63) 
the Council said: 

“A consideration of ‘the sentencing of persons convicted of crimes’ cannot 
stop at the imposition of sentence any more than it can begin at the moment 
when the imposition of sentence becomes the duty of the judge. When, there- 
fore, there are proposals looking either to the limiting of the power of the 
judge or to assisting him in his duty, it is well to consider (1) what means 
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of knowledge he has before sentence is imposed; (2) what aids are already 
at his command or imposed upon him by law; and (3) what may become of 
the prisoner after sentence.” 


They then explained in some detail the then existing statutory 
provisions relative to sentencing and other ways of disposing of 
criminal cases with a chart or graph prepared by the late Chief 
Justice Bolster (then a member of the Council) showing what was 
done under the statutes in several years. The Council then con- 
cluded as follows: 


“Speaking generally, we are not yet persuaded that the time has come for 
any further curbs on judicial determination of criminal sentences. Of course, 
any such judicial action is bound to be the product of the individual judge’s 
experience and environment. The desideratum of like action in like cases is 
not attainable under our segregated court system, which poses the question 
whether the better method of approach is not by breaking down the fences of 
isolation. The Administrative Committee of District Courts is a potent factor 
for uniformity in that area, as is any agency which promotes association, the 
parent of uniformity. 

“The ultimate justification and purpose of a system of criminal penalties is 
protection of the law abiding part of society. Individual reclamation is second- 
ary, though the scale division on the graphs may well raise a doubt whether 
it has not usurped primary place. The acid test of any proposal for a change is 
—lIs there any group more competent than the judiciary to keep that primary 
purpose constantly in mind, less amenable to improper influence, less apt to 
forget its obligations, and its oath of office? Such proposals are not wanting. 
They run the gamut from mere opportunity for advice to complete removal of 
the sentencing function, leaving to the courts only determination of guilt. The 
proposal to furnish more advisory service, at the option of the judge, justifies 
the prediction that those who need it most will use it least. Those who really 
want outside advice will not lack ways to get it. The requirement of knowl- 
edge about the offender is pretty well met by the duty of the probation officer 
to produce the record, and his right to make recommendations as to disposition. 
Of the proposal to make all sentences ‘to the department of correction’ a leap 
in the dark, we thoroughly disapprove, as an invitation to political manipula- 
tion and special privilege. There is still truth in the adage ‘stick to the devil 
you know’ and courts sentence in daylight.” 


Today, the special commission in its report (H. 2790) states the 
problem as follows: 
“THE PROBLEM. 

“Many authorities in human behavior presented evidence to your Commis- 
sion to the effect that the years between 17 and 22 in an individual’s life are 
most crucial for both him and society. It is in this period that the individual 
must come to grips with the strong forces of society and realize his responsi- 
bility as a mature person. An overwhelming body of information clearly indi- 
cates that a large number of youth in this age group cannot meet the challenge 
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to achieve adult status, hence come into conflict with law and society. This is 
evident in the reports of the (1) Wessell Committee, (2) the Advisory Com- 
mittee on Correction, (3) Department of Corrections program submitted by 
His Excellency, Governor Foster Furcolo, August 18, 1958, and (4) statistical 

, data obtained by your Commission (see charts and tables) which indicate that 
f in recent years there has been in the Commonwealth an increasingly sharp rise 
7 in arrests and case loads in our Courts and that an overwhelming number of 
; youths thus involved are first offenders. 
- “Arrests by Age Groups between the Ages of 17 and 22. 

“Perhaps the most accurate measure of criminal behavior and certainly for 
r long-term comparison is the number of serious offenses known to law enforce- 
. ment officials and handled by the Courts. That the problem of the Youthful 
s Offender is a pressing one is startlingly revealed in figures reported by the Fed- 
is eral Bureau of Investigation. 
n “Well over 50 per cent of all arrests are of persons under the age of 25. This 
of age group is responsible for: 
or “57 per cent of all robberies; 
1€ “56 per cent of all rape offenses; 

“81 per cent of all larceny and theft offenses; 
is “74 per cent of all burglaries; 
d- “23 to 48 per cent of all other major offenses. (see Table No. 1.) 
va “Since 1946 Massachusetts has witnessed a definite increase in criminal ac- 
18 tivity by Youthful Offenders, both male and female, in the areas involving 
ry drugs, motor vehicles, offenses against persons and property, and sex offenses. 
to In the decade from 1946 to 1955, there was a 92 per cent increase in drug 
ig. violations; 56 per cent in automobile offenses; 23 per cent in sex offenses; 19 
“ per cent in crimes against property; and 12 per cent in crimes against per- 
sons. During this same period there was a 30 per cent decrease in drunken- 
wg ness; 21 per cent decrease in minor infractions; and 7 per cent decrease in 
4 offenses against public order. 
vl- 
oer “First Offenders. 
on. “The overwhelming majority of youthful offenders who appear in our courts 
ap are first offenders without any previous record as either juvenile or ‘adult.’ 
la- An examination of the Massachusetts records involving all offenses committed 
2vil 


by them from 1947-1955 reveals that an average of 59.9 per cent of them are 
first offenders. Of all male offenders the annual average is 59.2 per cent as first 


- offenders. Of all female offenders, 75.3 per cent are first offenders. (See Tables 
Nos. 4 and 5.)” 


Following their “conclusions” summarized on pp. 32-35 they rec- 
nis- ommend a draft act to create special court procedures and a Special 
are Youth Correction Authority (see Appendix A pp. 36-45). 

lual The Commissioners are entitled to appreciation of the obviously 
“nl thoughtful investigation (described on page 6 of the report) and 


li- : . ; ; : 
oe their conclusions and recommendations in regard to a difficult and 
ong 
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controversial problem deserve equally thoughtful consideration in 
weighing and testing them. 

The final report of the Special Commission has not yet appeared 
as the time has been extended by Resolves Chapter 79 for further 
study of details. As the Commission is still in existence we express 
no opinion on the conclusions and draft act and have not been 
requested to do so. Accordingly in response to Resolve Chapter 5, 
we make no recommendation but simply call attention to the 
previous discussions not referred to in case they are found help- 
fully suggestive in any way and, for the same reason, print in Ap- 
pendix A, p. 74, the remarks of an experienced and thoughtful jus- 
tice of the Superior Court as to certain aspects of the proposed plan 
of the Special Commission at the National Institute of Crime and 
Delinquency in Swampscott on June 1, 1959. 

In connection with “indeterminate sentences” and sentencing in 
general we call attention to an extended note with convenient refer- 
ences in 50 Harvard Law Review 677, and to a little book, “Guide 
for Sentencing,” prepared by the Advisory Council of Judges of the 
National Probation and Parole Association, of which the Chairman 
was Hon. Bolitha J. Laws, Chief Judge of the United States Dis- 
trict Court for the District of Columbia. We referred to this book 
in our 34th report (p. 14), in connection with our discussion of sen- 
tences in motor vehicle offenses as follows: 

In Chapter 5—‘“Selecting the Disposition,” appears the state- 
ment, “The best sentencing statutes are those which permit the 
judge a choice among the whole range of dispositions.” We agree 
with that statement. 








HOUSE 1935, RELATIVE TO COMPULSORY INSURANCE 
COVERAGE OF “IMPLIED CONSENT” TO DRIVE A CAR 
(Referred by Resolves Chapter 52) 

This bill provides: 

“THAT A PERSON OPERATING A MOTOR VEHICLE WITH THE CONSENT 
OF A PERSON AUTHORIZED TO USE THE SAME BY THE OWNER THEREOF 
SHALL, FOR THE PURPOSES OF COMPULSORY MOTOR VEHICLE LIABILITY 
INSURANCE, BE DEEMED TO OPERATE SAID VEHICLE WITH THE IMPLIED 
CONSENT OF THE OWNER THEREOF.” 

1 Section 1. Section 34A of chapter 90 of the General Laws, 


2 as amended, is hereby further amended by adding at the end 


3 of the paragraph defining “Motor Vehicle liability bond”, the 
4 following sentence:—Any person who operates the obligor’s 
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motor vehicle with the consent of a person authorized to use the 
same by the obligor shall be deemed to operate said vehicle with 
the implied consent of the obligor whether or not such author- 
ization was given by the obligor on the express condition that 
said motor vehicle would not be operated by any person other 
than the one so authorized. 

Section 2. Said section 34A, as amended, is hereby further 
amended by adding at the end of the paragraph defining “Motor 
Vehicle liability policy”, the following sentence:—Any person 
who operates the insured’s motor vehicle with the consent of a 
person authorized to use the same by the insured shall be deemed 
to operate said vehicle with the implied consent of the insured 
whether or not such authorization was given by the insured on 
the express condition that said motor vehicle would not be op- 
erated by any person other than the one so authorized. 


_ 
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We do not recommend this bill as drafted, but submit a revised 
draft. 

The bill proposes an extension of liability under a motor vehicle 
liability bond or insurance policy (as defined in Section 34A) re- 
quired by Section 1 of Chapter 90 for registration of a car. Under 
Section 34A of Chapter 90 which covers liability of the owner or 
registrant of the car and “any person responsible for the operation 
of the car with his express or implied consent,” the question of 
“implied consent” is today a question of fact to be determined by 
evidence submitted to the court in case of contest. The cases are 
collected in the annotations to Section 34A in the annotated editions 
of the General Laws. Sufficient samples are Mosnicki v. Travelers 
Ins. Co., 299 Mass. 244 and Mozcello v. Kilderry, 290 Mass. 62 
where the evidence showed no “implied consent,” and Boyer v. 
Mass. Bonding Co., 277 Mass. 359 at p. 361, where “implied con- 
sent” was found by the Court. 

H. 1935 (by lines 6-10 of Section 1 and 5-9 of Section 2) would 
extend the coverage of a policy required by the compulsory car 
insurance act by extending the meaning of the words “implied con- 
sent” to apply whenever a car is operated by anybody unless the 
car was stolen. 

There are two sides to this proposal. 

We had a conference with Representative Kimball, the peti- 
tioner, and a member of the Committee on Insurance which re- 
ported the bill before it was referred to the Judicial Council. He ex- 
plained that as the purpose of the compulsory insurance law was to 
provide some insured protection for persons injured on the high- 
ways, the Committee on Insurance considered that this primary 
purpose reasonably required insurance protection for all injuries 
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within the amount of required insurance (except those caused 
by the operation of a stolen car) because the matter of “im- 
plied consent” is to some extent within the owner’s control as dis- 
tinguished from the operation of a car if stolen. As to the effect of 
the bill on the added cost of insurance and the insurance rates, the 
petitioner thought it would be slight (perhaps, not more than five 
cents). 

On the other hand it is suggested in a memorandum submitted 
to us by the counsel for casualty insurance companies that the bill 
would increase the number and danger of irresponsible drivers, par- 
ticularly younger drivers, to a serious extent and the cost of insur- 
ance rates cannot, and could not, be estimated with any accuracy. 
This memorandum, submitted by Edward F. Connally and Arthur 
C. Conley, counsel, representing the American Mutual Insurance 
Alliance and the Insurance Federation of Massachusetts, contains 
the following objections to the bill. 

“In the first place, the [proposed irrebutable presumption] of implied con- 
sent of the insured to the operation by the permittee of the insured’s permittee 
in effect does away with the ability of the companies to underwrite their 
automobile risks. At least, at the present time, the company knows that it 
will be responsible for use of the car by the insured and by anyone whom he 
permits, by expressed or implied consent, to operate the car. Under the pro- 
vision of the bill, however, the company has no way of knowing how far its 
responsibility will go and the car may be operated by anyone, no matter how 
undesirable a person. The permittee may permit the car to be used by unli- 
censed drivers, those who have had their licenses suspended, criminals or any 
others for whom the company should certainly not be held responsible. This 
is particularly true in view of the fact that the bill would presume such im- 
plied consent even when the insured expressly forbids use of the car by other 
than his permittee. It seems that the natural result of broadening the cover- 
age would be to put a premium on issuance of policies voluntarily and might 
have the effect of forcing many more drivers into the assigned risk plan. Many 
companies would not want to take the chance of insuring an owner for fear 
of becoming involved in responsibility for operation of the car by someone 
completely unauthorized. It is not in the interest of the public in Massachu- 
setts to broaden the area of assigned risks. 

“Another effect this bill may have which is not desirable from the public 
point of view, is to remove a restraint against permitting the use of cars by 
undesirable and unauthorized persons. At the present time, the permittee will 
feel that if he permits the use of the car by someone else, any injured person 
will not be protected and furthermore he himself might be personally held 
responsible. This would not be true under this bill. 

“This bill may [also] in many situations create strained relations within 
family groups because of the reluctance on the part of owners of cars to per- 
mit use of such cars by their children or other relatives because of the possibil- 
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ity of their permitting others to use the car even though not authorized to 
do so.” 


There is considerable force in these suggestions. Also if the 
owner does his best to expressly limit his permission short of re- 
fusing to allow anyone to drive his car—a situation which in these 
days would not fit family life any more than the similar situation 
of a farmer, or other person in the “horse and buggy” days—it may 
seem a serious step to prevent his care from being effective. 

Also this is primarily a compulsory limited insurance question as 
distinguished from the question of liability of the insurance com- 
panies beyond the required amount of the five and ten thousand 
compulsory policy. A policy for more than the compulsory amount 
is a private contract between the owner and the company. 


Weighing these conflicting considerations we are inclined to sup- 
port the limited purpose of the bill to protect the injured provided 
that it is expressly limited to the extent of the compulsory policy 
and, in order to avoid misunderstanding, that a clause declaratory 
of the existing law, be inserted that it does not extend to stolen 
cars, which provide no basis whatever for liability. It should not be 
overlooked that from experience with motor vehicle accidents there 
is an ever present possibility of fraudulently fabricated claims and 
perjured, or otherwise irresponsible, claimants and witnesses. 


For these reasons we do not recommend H. 1935 as printed but 
submit the following revised draft. 


DRAFT ACT 


Chapter 90 of the General Laws is hereby amended by adding at the end of 
Section 34A the following paragraph: 


A person who operates a motor vehicle which is not a stolen vehicle when thus 
operated with the consent of a person authorized to use the same by the owner, 
shall for the purpose of determining liability within the amounts or limits of 
insurance required by law and covered by the “motor vehicle liability bond,” 
or the “motor vehicle liability policy” provided for by this section or by deposit 
of cash or securities under section 34D, but to no greater extent than such re- 
quired amounts or limits or insurance, be deemed to operate said vehicle with the 
implied consent of the obligor of the bond or of the insured whether or not such 
authorization was given by the obligor or by the insured on the express condition 


that said motor vehicle would not be operated by any person other than the one 
so authorized. 
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HOUSE 474—AS TO NON-CRIMINAL DISPOSITION OF 
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PARKING VIOLATIONS 
(Referred by Resolves, Chapter 28) 


This bill is entitled: 


AN ACT RELATIVE TO THE NON-CRIMINAL DISPOSITION OF CHARGES 
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FOR VIOLATIONS OF MOTOR VEHICLE PARKING RULES. 
(The proposed changes are printed in bold type.) 

Section 1. Section 20A of chapter 90 of the General Laws 
is hereby amended by striking out the second paragraph and 
inserting in place thereof the following paragraph:— 

Any person notified to appear before the clerk of a district 
court as provided herein may appear before such clerk and con- 
fess the offence charged, either personally or through an agent 
duly authorized in writing or by mailing to such clerk, with the 
notice, the fine provided herein, such payment to be made only 
by postal note, money order or check. If it is the first offence 
subject to this section committed by such person within the 
jurisdiction of the court and in a particular city or town in the 
calendar year, the clerk shall dismiss the charge without the 
payment of any fine; if it is the second, third, fourth or fifth 
such offence so commited in such city or town in the calendar 
year, payment to the clerk of a fine of one dollar shall operate 
as a final disposition of the case; and if it is the sixth or subse- 
quent such offence so committed in such city or town in the 
calendar year, payment to the clerk of a fine of two dollars shall 
operate as a final disposition of the case; provided, however, 
that the provisions of this sentence shall not apply to offences 
subject to this section committed in the downtown area of the 
city of Boston. If it is the first offence subject to this section 
committed by such persons in the downtown area of the city of 
Boston in the calendar year, payment to the clerk of a fine of 
two dollars shall operate as a final disposition of the case; if it 
is the second or third such offence, so committed in the calendar 
year, payment io the clerk of a fine of three dollars shall operate 
as a final disposition of the case; if it is the fourth such offence, 
so committed in the calendar year, payment to the clerk of a 
fine of five dollars shall operate as a final disposition of the case; 
if it is the fifth such offence, so committed in the calendar year, 
payment to the clerk of a fine of seven dollars shall operate as 
a final disposition of the case; and if it is the sixth or subsequent 
such offence so committed in the calendar year, payment of the 
fine established therefor by the justices of the municipal court 
of the city of Boston, as hereinafter provided in this section shall 
operate as a final disposition of the case. Whenever it becomes 
necessary to ascertain whether a person owning two or more motor 
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39 vehicles is chargeable as such owner with a first, second, third, 
40 fourth, fifth, sixth or subsequent offence hereunder, such question 
41 shall, in the case of vehicles singly registered, be determined 
42 separately with respect to the particular vehicle involved in such 
43 violation and, in the case of vehicles subject to section five, with 
44 respect to the particular number plate or plates used on the 
45 vehicle involved in such violation at the time thereof. Proceed- 
46 ings under this paragraph shall not be deemed criminal; and no 
47 person notified to appear before the clerk of a district court as 
48 provided herein shall be required to report to any probation of- 
49 ficer, and no record of the case shall be entered in the probation 
50 records. 

Section 2. The fourth paragraph of section 20A of said chapter 
90 is hereby amended by striking out the second sentence and in- 
serting in place thereof, the following sentence:— The justices of 
the municipal court of the city of Boston shall from time to time 
establish, in schedule form or otherwise, the fines for sixth and 
subsequent offences subject to this section committed in the 
downtown area of the city of Boston; provided, however, that 
no fine exceeding twenty-five dollars shall be so estab- 
) lished.* 
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This is another bill purporting to strike out a paragraph of about 
one and a half pages and immediately re-enacting it without change 
except to increase the various amounts of penalty for successive 
parking violations with no indication in the title, or otherwise, of 
such purpose. 

When every word is compared with the words of the present 
paragraph the purpose of the bill seems to be good. 

The purpose of the first non-criminal parking law of 1934 was 
briefly described in the Massachusetts Law Quarterly for Novem- 
ber, 1934 (Vol. 20, No. 1, p. 118), as follows: 


“There was nothing new about the proposal—the act was the result of, at 
least, ten years of discussion before the legislature and in at least four reports 
—submitted to the legislature. The details appeared in the report of the special 
‘crime’ commission (Senate 125 of 1934, Appendix M) and in the report of 
the Department of Public Works in 1929 (Senate 5 of 1930, p. 10). It was 
based on a study of methods followed in a number of large cities—in regard 
to the prompt and non-criminal disposition of ‘prudential regulations as dis- 
tinguished from acts criminal in their nature’-—with its main objectives of re- 
lieving casual violators of a criminal record and a further incidental result of 
clearing the highways of the all-day parker and closing some subterranean 
avenues for special privilege.” 


It was a departure from “the modern American habit of making 
a crime and a criminal record out of all kinds of minor matters” 


*The amount at present is $15.00. 
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tending to bring “the whole system of law into disrepute” at a 
waste of the time and money of the community. (“Crime” Com- 
mission report, pp. 168-171, reprinted in 19 M.L.Q., No. 2, Jan., 
1934.) The penalties were to be fixed by the Chief Justice of the 
Municipal Court for “downtown” Boston and by the Administra- 
tive Committee of the District Courts in other communities. 

As appears in the 11th report of the Judicial Council in 1935, 
p. 58, the original penalties for the first offense were $3.00, second 
$5.00, third $10.00. These were changed in February, 1935, to $2.00, 
$3.00 and $5.00. In the first six months from October 1, 1934, to 
April 16, 1935, the number of tags was 17,495, the number paying 
14,179 and the total paid in the clerk’s office, $41,868. 

On April 16, the law was changed (by St. 1935, C. 176) to a 
warning for the first offense, second $1.00 and third $2.00, and from 
April 16 to November 12, 1935 31,000 tags were issued and 29,145 
paid with an “estimated” total of $3,400. 

During the next 25 years the motor cars, the good, bad and in- 
different owners and drivers and the street congestion from parking 
increased enormously and extended throughout the Common- 
wealth, but the penalties decreased so that in the present paragraph 
of section 20A of Chapter 90 the penalties in “downtown” Boston 
are for the first offense in a calendar year, $1.00; 2nd, 3rd, 4th or 
5th, $2.00; 6th “or subsequent,” a “fine established by the jus- 
tices of the Municipal Court of the City of Boston.” 

“Outside of that area there is no charge for the Ist offense; 2nd, 
3rd, 4th, 5th, $1.00; and 6th “or subsequent,” $2.00. 

As to the numbers involved the latest report of the Boston Mu- 
nicipal Court for the year ending June 30, 1958, shows in the 
“downtown” area “parking tags turned in by violators 358,870,” 
and “money received from parking tag office $334,501.37.” (See 
Public Document 166 for 1958, p. 77.) 

Outside of that Boston area the statistical table of the 72 district 
courts shows “parking tags returned 865,912.” The amount re- 
ceived on tags is not separately stated. 

This story of what has happened since 1934 shows the obvious 
reason for the changes proposed by H. 474 as follows: 

In downtown Boston, Ist offense, $2.00; 2nd and 3rd, $3.00; 4th, 
$5.00; 5th, $7.00; 6th “or subsequent” fine established by the jus- 
tices of the Boston court. These are the changes proposed. 

Outside of the “downtown” area, throughout the Commonwealth, 


Ist offense, nothing; 2nd, 3rd, 4th, 5th, $1.00; 6th “or subsequent,” 
$2.00. These are not changed. 
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The reason for the higher penalties in downtown Boston is ob- 
vious to anyone familiar with the increased congestion, in spite of 
the increased number of garages and parking lots and parking 
meters. It is commonly predicted that the number of cars will con- 
tinue to increase. Many people apparently will not use garages, 
however, or park outside of the downtown area if the penalties for 
free parking are as low as they are now. 


The problem presented is one of legislative policy. We can only 
say that the increases proposed by H. 474 seem to us both needed 
and reasonable in the public interest and we recommend the bill. 





HOUSE 1949 TO ALLOW RECOVERY OF RENT IN 
SUMMARY PROCESS 
(Referred by Resolves, Chapter 3) 


This bill provides: 


An AcT TO PERMIT LANDLORDS TO RECOVER RENT ARREARAGE IN A 
SUMMARY PROCESS ACTION. 

Section 1. Chapter 239 of the General Laws is hereby 
amended by striking out section 2, as appearing in the Ter- 
centenary Edition, and inserting in place thereof the following 
section: 


from a district court a writ in the form of an original summons, 

which shall summon the defendant to answer to the complaint 

of the plaintiff that the defendant is in possession of the land or 
9 tenements in question, describing them, which he holds unlaw- 
10 fully and against the right of the plaintiff [;] and that the 
11 defendant owes rent; and no other declaration shall be re- 
12 quired unless the plaintiff seeks to recover rent in which 
13 case he shall so declare. The action shall be brought in the 
14 county and, if brought in a district court, in the judicial district 
15 where the land or tenements lie. 


1 Section 2. Chapter 239 of the General Laws is hereby 
2 amended by striking out section 3, as appearing in the Ter- 
3 centenary Edition, and inserting in place thereof the following 
4 
5 


1 
2 
3 
+ 
5 Section 2. Such person may take from the superior court or 
6 
7 
8 


section: 
Section 3. Except as hereinafter provided, if the court finds 
6 the plaintiff entitled to possession of the land or tenements, he 
7 shall have judgment and execution for possession and for costs; 
8 and if he has filed a declaration for rent and a judgment 
9 is ordered for the plaintiff, the execution shall include the 
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10 sum of such award by the court. If the plaintiff becomes 

11 nonsuit, or fails to prove his right to possession, the defendant 

12 shall have judgment and execution for costs. 


The bill does not strike anything out of Sections 2 or 3 of the 
present law. It simply inserts the words printed in bold type in 
lines 10 to 13 of Section 2 and lines 8 to 10 of Section 3. 

We recommend the bill, but in a revised draft below. In 1948 
in its 24th report (at pp. 26-27) in recommending a similar act 
as to damages in a mandamus proceeding (adopted in 1949 as 
part of Section 5 of Chapter 249) the Council said of the previous 
law: 

“The situation seems to us merely a survival of earlier practice which what- 
ever may have been the earlier reasons for it, is now merely a rule which 
causes an unnecessary separate action to decide a question which may be ade- 
quately and more promptly decided in the mandamus proceeding.” 

We think the same remark applies to summary process. In these 
days of multiplying litigation and congested dockets we see no 
reason for requiring two law suits about the same facts. 

We agree that the law should be amended to carry out the pur- 
pose of the bill, but while doing that we think that the wording 
of the sections involved should also be simplified and clarified. 
Accordingly, we recommend the following: 


DRAFT ACT 
Chapter 239 of the General Laws is hereby amended by striking out Sections 
2 and 3 and substituting in place thereof the following sections: 

Section 2. Such person may bring an action in the Superior Court in the 
county, or in the District Court in the judicial district, in which the land lies, 
by a writ in the form of an original summons to the defendant to answer the 
plaintiff’s claim that the defendant is in possession of the land or tenements in 
question, describing them, which he holds unlawfully against the right of the 
plaintiff, and, if rent is claimed, that the defendant owes rent in the amount 
of dollars. No other declaration shall be required. 

Section 3. Except as hereinafter provided, if the Court finds that the plain- 
tiff is entitled to possession he shall have judgment and execution for possession 
and costs and if rent is claimed as provided in Section 2 and found due the 
judgment and execution shall include the amount of the award. If the plaintiff 
becomes nonsuit or fails to prove his right to possession, or to rent, if claimed, 
the defendant shall have judgment and execution for costs. 

In case of appeal on either or both issues involved the appeal shall be to the 
Superior Court under Section 5. 
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HOUSE 170—AS TO PUBLIC ADMINISTRATORS 
(Referred by Resolves, Chapter 8) 


House 170 would repeal the time limit on granting administra- 
tion to a Public Administrator. It provides: 
“Section Five A of Chapter One hundred and ninety-four of the General 
Laws is hereby repealed.” 
We do not recommend the bill. 


Section 5A now provides: 
“Waiting period before administration. Administration shall not be granted 


to a public administrator until after the expiration of ten days from the date 
of death.” 


This matter was referred to the Judicial Council in 1952 with 
a proposed bill for a ten day waiting period. In its 28th report, 
pp. 35-37, the Council referred to Section I of G. L., Chapter 193, 
providing that: 

“Section 1. Persons entitled to administer. Administration of the estate of 
a person deceased intestate shall be granted to one or more of the persons 
hereinafter mentioned and in the order named, if competent and suitable for 
the discharge of the trust and willing to undertake it, unless the court deems 
it proper to appoint some other person: 

“First. The widow or surviving husband of the deceased. 

“Second. The next of kin or their guardians or conservators as the court 
shall determine. 

“Third. If none of the above are competent or if they all renounce the ad- 
ministration or without sufficient cause neglect for thirty days after the death 
of the intestate to také administration of his estate, one or more of the princi- 
pal creditors, after public notice upon the petition. 

“Fourth. If there is no widow, husband or next of kin within the common- 
wealth, a public administrator.” 


The Council then continued: 

“The substance of this statute dates back to the 18th century and in 1837 
in Cobb v. Newcomb, 19 Pick. 336 at p. 337, Shaw, C. J., said of it, 

‘The right of administration may often be a valuable one, and is now to some 
extent fixed by law and does not depend upon the mere judicial discretion of 
the judge. Revised stat. c. 64, s. 4. The right is first in the widow and next 
of kin, either or both, as the judge may order.” 

“The statement of Chief Justice Shaw, above quoted, as to the valuable right 
of members of the family to administration is true today as it was then. The 
court’s discretion is to be governed by it, assuming competence and suitability, 
see Schenk v. Buckley, 307 Mass. 186. 188 cited and approved in Black v. 
Dobbins, 325 Mass. 587 at p. 589. 

“The apparently unqualified sentences at the end of the opinion in Black v. 
Dobbins related merely to the facts in that case and were obviously not in- 
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tended to modify the statement of Chief Justice Shaw in the Cobb case which 
was not referred to. Public administrators have no absolute rights to appoint- 
ment and should not be in a position to deprive the family of opportunity to 
find out about the estate and decide what to do. There is no reason why a 
public administrator should have an opportunity to hurry things, except his 
own interest. If there is anything about the estate calling for immediate action 
a special administrator can be appointed. Members of the family may live 
in distant parts of the Commonwealth or outside. Section I above quoted 
mentions 30 days before a creditor applies and creditors if competent have 
precedence of public administrators.” 


The Council then recommended a waiting period of 30 instead 
of 10 days, but the bill was passed with the limit of ten days by 
Chapter 333 of the Acts of 1953. 

For the same reasons then stated we not only oppose H. 170 but, 
as “the subject matter” is referred to us, we recommend that Sec- 
tion 5A be amended by striking out the word “ten” and substituting 
the word “thirty.” 

As stated in the report above quoted a public administrator has 
no absolute rights and we see no reason why he should be encour- 
aged to hurry matters by giving him a shorter waiting period than 
creditors whose prior consideration is expressly recognized by the 
statute, but who have to wait 30 days. For these reasons we recom- 
mend the following: 

DRAFT ACT 
Section 5A, Chapter 194 of the General Laws is hereby amended by striking 
out the “ten” and substituting the word “thirty” so that the section shall read: 
“Administration shall not be granted to a public administrator until after 
the expiration of thirty days from the date of death.” 





HOUSE 261 TO PERMIT SESSIONS FOR TRIALS BY JURIES 
OF SIX IN THE MUNICIPAL COURT OF THE CITY OF 
BOSTON AND IN OTHER DISTRICT COURTS, IF 
ESTABLISHED WITH THE APPROVAL OF THE 
CHIEF JUSTICE OF THE SUPERIOR COURT 
(Referred by Resolves, Chapter 9) 


This permissive bill was proposed by Mr. John A. Daly, as Ap- 
pendix IX in his report (Pub. Doc. 166) for reasons stated in para- 
graphs 76-78 (pp. 27-28) as follows: 

“76. By Acts of 1956, chapter 738, section 1A, the use of juries of six on 
an optional basis was authorized in the Worcester central district court. Such 

a jury session was set up in September, 1957, and has attracted interest. Judge 
Arthur T. Garvey of Westfield, who has had much experience in jury work 
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in the superior court has presided at the trials. Mr. Wesley E. Mellquist, the 
clerk of the court, reports the following statistics for the season: 





Total entries on six-man jury list , wd a ae 293 

Trial with jury Shes . te 

Cases settled 121 

Total disposed of in jury session 198 

Transferred to United States District Court 6 

Jury waived and tried without jury .... 28 

Removed to superior court for consolidation with other cases 32 

Held on district court jury list because of military affidavits ... 6 

Continued for various reasons and still pending on list 23 

293 

Motor Torts , - ... 220 
Contract . 44 
General torts and others 29 
; oem 

293 

S “Mr. Mellquist also advises that since the first of June, 1958, the number of 
- entries has sharply increased. 
n “77. From these figures it is evident that the six-man jury has been well 
e patronized by the Worcester bar. As was expected the majority of cases are 
i motor tort, but the considerable number of other types of tort cases and con- 

tracts is surprising. It is not possible to say how many of the cases put on 

these lists for trial would have been brought in the superior court or removed 
- there if it had not been for the possibility of trying to a jury in the district 


court. The jurors are drawn from the superior court venire. No provision 
I: has been made for the attendance of an official stenographer, but Judge 
Garvey has used a tape recorder. No exceptions have been perfected so far 
—all cases, whether settled or tried, have ended in the district court. 

“78. The experiment in Worcester is successful enough for me to recommend 
that the use of such juries in the district courts be authorized as a permanent 
feature. I would leave the times and places to the judgment of the adminis- 
; trative committee of the district courts, and of the chief justice of the Boston 
) municipal court in Boston, subject to the approval of the chief justice of the 
superior court, as superior court jurors would have to be used. Let us not 
expect too much from these sessions. They can be held only where the district 
court is in the same building as the superior court, or at most across the street, 
and only where the district court has facilities to accommodate jurors—and 
unfortunately some district courts do not have adequate facilities for their 
own accommodation. Sessions can also be held only when the superior court 


or 


p- is in session and can spare jurors from the venires. I annex a proposed bill, 

‘a- Appendix IX. I do not urge its immediate enactment but suggest that it be 
referred for study by the judicial council.” 

we We see no objection to this permissive bill to allow the experi- 

ige ment to be tried in counties other than Worcester where it may 


ork appear practicable. Available court quarters, court officers, inci- 
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dental panels in the Superior Court would have to be considered 
in the light of the Worcester experience as well as the expense. 

Another experiment which might be tried in counties in which 
sessions for a six man jury are not considered practicable is the 
Berkshire County conciliation plan or some adaptation of it. See 
notice to the bar by Chief Justice Higgins, January 5, 1955, 32nd 
Report of the Judicial Council, p. 77. 

The temporary statute allowing the six man jury sessions in 
Worcester has been extended by Chapter 277 of 1959. 

In order to make experiments in other counties possible if the 
Chief Justice of the Superior Court, the Chief Justice of the Boston 
Municipal Court and the Administrative Committee of the District 
Courts consider it advisable we recommend H. 261 as printed as 
follows: 

Act RecoMMENDED 
AN ACT TO PERMIT TRIALS BY JURIES OF SIX IN MUNICIPAL AND 
DISTRICT COURTS. 


1 Section 1. Chapter 218 of the General Laws is hereby 
2 amended by inserting after section 6 the following sections 6A 
3 and 6B: 

4 Section 6A. The chief justice of the municipal court of the 
5 city of Boston is authorized, subject to the approval of the chief 
6 justice of the superior court, to establish from time to time one 


7 or more sessions for hearing cases with juries of six. The ad- 
8 ministrative committee of the district courts is also authorized, 
9 subject to the approval of the chief justice of the superior court, 
10 to establish such sessions in the district courts from time to time. 
11 Notice to the public of the holding of such a session shall be 
12 given not less than twenty-one davs before the date set for it 
3 in such manner as the chief justice of the municipal court of 
14 the city of Boston, or the administrative committee, shall de- 
15 termine. Jurors shall be drawn from the pool of jurors avail- 
16 able for civil sessions of the superior court with respect to such 
17 trials in Suffolk county and from the venires of jurors available 
18 for civil jury sessions in the superior court in counties other than 
19 Suffolk. 

20 Section 6B. If such sessions with juries of six shall have been 
21 established in the municipal court of the city of Boston, or in a 


22 district court, any party after the entry of a civil action may 


23 within the time provided or allowed for the filing of an appear- 
24 ance, and not later than ten days before the opening of such 

5 jury session, claim a trial by a jury of six. In the event of such 
26 claim any other party shall have seven days within which to re- 
27 fuse by writing filed with the clerk, and in case of such written 


28 and filed refusal, the party claiming such jury trial may within 


2) 








or 
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six days thereafter remove the case for trial before the superior 
court with or without jury. If any party refuses to agree to 
such trial by jury of six and the case is not removed to the su- 
perior court under the provisions of this section or sections one 


3 hundred and four to one hundred and seven, inclusive, of the 


General Laws, chapter two hundred and thirty-one, the trial 
shall be in the municipal court of the city of Boston or district 
court without jury. At any time before trial the parties by 
agreement may have a trial by a jury of six if such a jury ses- 
sion shall, at the time of filing of such agreement with the clerk, 
have been established. 

If for any reason no jury session shall be held in such munici- 
pal or district court within one hundred and twenty days of the 
filing of jury claim or of agreement of the parties, any party may 
request by writing filed with the clerk that the case be discharged 
from the jury list. Upon such request any party may within six 
days thereafter in the manner provided by General Laws, chap- 
ter two hundred and thirty-one, sections one hundred and two 
B, one hundred and three and one hundred and four, remove the 


3 case for trial before the superior court with or without jury, and 


if the case shall not be so removed trial shall be in the munici- 
pal or district court without jury. 

Trials by such juries of six shall proceed in accordance with 
the provisions of law applicable to trials by jury in the superior 
court, except that each party shall be entitled to two peremptory 
challenges, and review may be had directly by the supreme ju- 
dicial court, by bill of exceptions, appeal or report, in the same 
manner provided for trials by jury in the superior court. 

Section 2. Section one A of chapter seven hundred and 
thirty-eight of acts of nineteen hundred and fifty-six, as amended 
by chapters one hundred and twenty-five and six hundred and 
eighteen of acts of nineteen hundred and fifty-seven, is hereby 
repealed; provided, that all cases in the central district court 
of Worcester in which jury claims or agreements have been filed 
at the effective date hereof, shall be disposed of in accordance 
with the provisions of said section one A as amended. 

Section 3. This act shall take effect on and 
shall apply only to actions entered in the municipal court of 
the city of Boston and the district courts after that date. 
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HOUSE 2810—AS TO UNINCORPORATED ASSOCIATIONS 
(Referred by Resolves, Chapter 37) 


This bill reads: 

AN ACT PROVIDING THAT UNINCORPORATED ASSOCIATIONS EXCEPT 
LABOR UNIONS MAY SUE AND BE SUED AND PROVIDING THAT 
SERVICE OF PROCESS UPON AN ELECTED OFFICER OF SUCH AN 
ASSOCIATION SHALL BE SUFFICIENT SERVICE. 

Chapter 182 of the General Laws is hereby amended by in- 
serting after section 6 the following section:— 

Section GA. A voluntary unincorporated association, except 
a labor union, having elected officers, who have, subject to the 


oR WDD 


orders and directions of an executive committee, or other gov- 
erning body, and the general membership of the association, the 
7 management and control of its affairs, may sue and be sued at 
8 law, and service of process upon one of its duly elected officers 
9 shall be deemed sufficient service. Recovery of damages in such 
10 a suit shall be limited to the funds of the association. 


for) 


— 


We do not recommend this bill as drawn containing the words 
“except a labor union.” 

The bill, without those words, was recommended by the Judicial 
Council in its 34th report for 1958 for the following reasons stated 
on pages 53-55 as follows: 

“A letter from a Massachusetts lawyer addressed to the Judicial Council 
called our attention to the fact that a client, who was a widow, claimed $500.00 
on a contractual basis against an unincorporated association. He continued: 

“In order to bring action I find that our Supreme Judicial Court stated in 
Magwire v. Reough et al, 236 Mass. 98, that it is necessary to join all members 
(in my case over 4,000) as defendants and serve them all, since the suit must 
be at law. 

“To comment on such a situation is needless.” - 
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SENATE 165—AN ACT RELATIVE TO THE PROCEDURE 
ON APPEALS FROM THE DEPARTMENT OF 
PUBLIC UTILITIES 
(Referred by Resolves, Chapter 24) 


The bill provides that: 


Section 1. Section 5 of chapter 25 of the General Laws is 

hereby amended by striking out the third paragraph, as most 
3 recently amended by chapter 190 of the acts of 1956, and 
4 inserting in place thereof the following paragraph:— 
5 The record on appeal shall then be certified to the supreme 
6 judicial court by the secretary of the commission, and shall 
7 include the petition of the appellant or other original papers, 
8 and the decision, order or ruling of the commission; and if 
9 and to the extent that either the commission or the appellant 
10 so requests, it shall include the exhibits and documents intro- 
11 duced in the proceeding before the commission, the official 
12 report of the proceedings and the findings of fact of the com- 
13 mission. 

1 Section 2. This act shall take effect on September first of 
2 the current year and shall not apply to any final decision, order 
3 or ruling made prior to said effective date. 


] 
2 


We do not recommend the bill. 


It would simply restore the exact wording of the paragraph as it 
existed in the act of 1953 (c. 575, § 1). That wording was discarded 
in 1956 by chapter 190 of that year (referred to in the bill) in favor 
of the present paragraph which reads: 

“The record on appeal shall include one copy of the petition of the appellant 
or other original papers, and of the decision, order or ruling of the commission; 
and if and to the extent that either the commission or the appellant or any 
other party to the proceedings so requests within twenty days from filing the 
petition for appeal with the commission, it shall include one copy of the ex- 
hibits and documents introduced in the proceedings before the commission, 
of the official report of the proceedings and of the findings of fact of the com- 
mission. The secretary of the commission shall make an estimate of the expense 
of the preparation and transmission of the necessary papers and copies of 
papers aforesaid, and shall give the appellant notice in writing of the amount 
of such estimate. The appellant, within twenty days after the date of such 
notice from the secretary, shall pay to him the amount of such estimate and 
such further amount beyond such estimate as the secretary shall find to be 
then due for such preparation. The secretary then without delay shall prepare 
the papers and copies of papers aforesaid for transmission, and when they 
are ready shall give notice in writing of such fact to the appellant who, within 
five days after the date of such notice, shall pay to the secretary any balance 
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then due therefor. The record on appeal shall then be certified to the suprem: 
judicial court by the secretary of the commission. The commission or the su- 
preme judicial court or any justice or judge thereof may for cause shown ex- 
tend the time for doing any of the acts required by this paragraph. The 
supreme judicial court may order the transmission of the original or a copy 
of any paper not appearing in the record, or appearing therein in an ab- 
breviated form, if at any time such omitted paper or any omitted part of such 
abbreviated paper becomes material.” 

On inquiry we find that the number of these appeals filed but not 
carried through has been increasing in recent years and the main 
purpose of the change in 1956 was to provide that the cost of 
preparation and printing the record should be paid by the appealing 
party instead of by the department. We have found no sufficient 
reason for repealing the present paragraph and restoring that of 
1953. Accordingly we do not recommend it. 





HOUSE 1557 
(Referred by Resolves, Chapter 26) 


Aw ACT FURTHER DEFINING THE DUTIES OF A TRIAL JUDGE IN 
CERTAIN ACTIONS AT LAW IN THE SUPERIOR COURT 

Chapter 231 of the General Laws is hereby amended by inserting after sec- 
tion 60A, as appearing in the Tercentenary Edition, the following section: 

Section 60B. In any action at law in the superior court tried without a jury, 
the trial judge shall in writing find the facts on all issues of facts joined in the 
pleadings, declare the conclusions of law arising upon the facts found, and 
enter a general finding accordingly. 


We do not recommend this bill. In our opinion it would unduly 
delay the decision of cases at law, place a heavy burden on the trial 
judge, result in unnecessarily extended and detailed findings and 
rulings in many cases which would offset any supposed advantages 
of the practice proposed by the bill. 
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HOUSE 2530—AN ACT EXTENDING THE STATUTE OF 
LIMITATIONS IN ACTIONS OF TORT ARISING OUT 
OF THE OPERATION OF MOTOR VEHICLES 
(Referred by Resolves, Chapter 67) 


The bill reads: 


1 Section 4 of chapter 260 of the General Laws is hereby 
amended by striking out the first paragraph, as amended by 
section 1 of chapter 235 of the acts of 1955, and inserting in 


2 
3 
4 place thereof the following paragraph:— 


Actions for libel shall be commenced within one year after 
6 the cause of action accrues. 

7 Actions for assault and battery, false imprisonment, slander, 
8 actions against sheriffs, deputy sheriffs, constables or assignees 
9 in insolvency for the taking or conversion of personal property, 
10 actions of tort for injuries to the person against counties, cities 
11 and towns, actions of contract or tort for malpractice, error or 
12 mistake against physicians, surgeons, dentists, optometrists, hos- 
13 pitals and sanitaria, hairdressers, operators and shops registered 
14 under sections eighty-seven T to eighty-seven JJ, inclusive, of 
15 chapter one hundred and twelve, actions of tort for bodily in- 
16 juries or for death the payment of judgments in which is required 
17 to be secured by chapter ninety and actions of tort for bodily 
18 injuries or for death or for damage to property against officers 
19 and employees of the commonwealth, of the metropolitan dis- 
20 trict commission, and of any county, city or town arising out of 
21 the operation of motor or other vehicles owned by the common- 
22 wealth, including those under the control of said commission, or 
23 by any such county, city or town, suits by judgment creditors 
24 in such actions of tort under section one hundred and thirteen 
25 of chapter one hundred and seventy-five and clause (10) of sec- 
26 tion three of chapter two hundred and fourteen and suits on 
27 motor vehicle liability bonds under section thirty-four G of said 
28 chapter ninety shall be commenced only within two years next 
29 after the cause of action accrues. 


We do not recommend the bill. 


This is another bill which, under the current drafting practice 
gives no clear indication of the proposed change in the law, because 
it purports to “strike out” a long section and immediately reenacts 
it with specific omissions which are not apparent until every word 
in the bill is compared with the existing law. When that is done the 
only changes appear to be to substitute the word “two” in line 28 
for the word “one” in the existing section and to omit entirely the 
present proviso at the end of the present Section 4 which reads 
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“Provided, however, that actions of tort for bodily injuries or for 
death, the payment of judgments in which is required to be secured 
by chapter ninety, may be commenced within two years next after 
the cause of action accrues in cases where the person against whom 
the action is to be brought, or the insurer, has been notified in writ- 
ing, by registered mail, of the claim within one year next after the 
cause of action accrues and an averment to that effect is set forth 
in the declaration.” There are obvious reasons for the words in the 
present Section 4 which H. 2530 proposes to “strike out.” 

The evidence in regard to what happened in connection with in- 
juries to person or property is apt to be much more varied and 
difficult to secure than in actions on contract. Casual observers 
who happen to be present at the time of an accident are scattered. 
They are constantly moving from place to place or leaving the 
State and their memories of what happened becomes more and 
more uncertain with the lapse of time as may be readily understood 
by any one who tests his own memory of details even for a year or 
two. Evidence may be lost by the death or disappearance of wit- 
nesses. The rapidity of modern life and the infinite variety of dis- 
tractions incident to it emphasize all this and the importance of 
prompt notice and proceedings in court in the interest of justice to 
both parties and the reduction so far as reasonably practicable of 
fraudulent or fabricated proceedings, the very real opportunities 
for which, experience shows, can never be ignored. 

We believe the present Section 4 of Chapter 260 should be re- 
tained and we oppose H. 2530 as a proposed step backward. 





H. 2947 RELATIVE TO PRIOR CONVICTION AS PRIMA 
FACIE EVIDENCE “OF INTENT” TO VIOLATE 
THE OBSCENITY LAW 
(Referred by Resolves Chapter 82) 


An ACT PROVIDING THAT THE INTRODUCTION OF A PRIOR CONVICTION 
UNDER THE OBSCENE LITERATURE LAW SHALL CONSTITUTE PRIMA 
FACIE EVIDENCE OF A PERSON’S INTENT TO VIOLATE SUCH LAW IN 
THE INSTANT PROCEEDING. 


Whereas, The deferred operation of this act would tend to defeat 
its purpose, which is in part to make its provisions applicable forth- 
with to persons violating the obscene literature law, therefore it is 
hereby declared to be an emergency law, necessary for the immedi- 
ate preservation of the public safety. 
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Chapter 272 of the General Laws is hereby amended by inserting 
after section 28H the following section :— 

Section 28I. In the case of second and subsequent offences the 
introduction of prior convictions under sections twenty-eight and 
twenty-eight A shall be prima facie evidence of the person’s intent 
to sell, distribute, exhibit, loan or circulate the aforementioned 
book, pamphlet, ballot, printed paper, phonograph record, obscene, 
indecent, or impure books, pictures, figures, image or thing. 

We do not recommend it. 


The obscenity law now contained in an accumulation of words 
in G.L. Chapter 272 (Sections 28-28H) calls for great care in their 
interpretation and application to avoid injustice. The problem of 
courts in considering what is, or is not, legally “obscene” appears 
in such cases as Com. v. Isenstadt 318 Mass. 543, Com. v. “Forever 
Amber” 323 Mass. 302, articles on “Judicial Censorship of Obscene 
Literature,” 52 Harvard Law Review 40; “Massachusetts and Cen- 
sorship,” 10 B. U. Law Review, 147, both cited in a footnote on p. 
548 of the Isenstadt case; and a later note on “Statutory Proceed- 
ings Against Obscene Literature” (May 1946) in 59 Harvard Law 
Review 813. 

Sections 28 and 28A (referred to in H. 2947) now read: 

“S. 28. Sale, etc., of Obscene Literature, etc., to Person under 
Eighteen Years of Age; Introducing Same into a Family, School 
or Place of Education. 

“Whoever sells or distributes, or imports, prints or publishes for 
the purpose of selling or distributing, to a person under the age of 
eighteen years a book, pamphlet, ballad, printed paper, phono- 
graphic record or other thing which is obscene, indecent or impure, 
or manifestly tends to corrupt the morals of youth, or an obscene, 
indecent or impure print, picture, figure, image or description, mani- 
festly tending to corrupt the morals of youth, or introduces into a 
family, school or place of education, or buys, procures, receives or 
has in his possession any such book, pamphlet, ballad, printed 
paper, phonographic record, obscene, indecent or impure print, pic- 
ture, figure, image or other thing, either for the purpose of sale, ex- 
hibition, loan or circulation to a person under the age of eighteen 
years or with intent to introduce the same into a family, school or 
place of education, shall, for a first offence, be punished by im- 
prisonment for not more than two years or by a fine of not less than 
one hundred nor more than one thousand dollars, or both, and for 
a subsequent offence by imprisonment for not less than six months 
hor more than two and one half years or by a fine of not less than 
two hundred nor more than two thousand dollars, or both. In order 
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to obtain a conviction under this section, it shall not be necessary 
to prove that the book, pamphlet, ballad, printed paper, phono- 
graphic record, print, picture, image, description or other thing 
which the accused is alleged to have dealt with in a manner pro- 
hibited by this section has been adjudged to be obscene, indecent or 
impure under the provisions of sections twenty-eight C to twenty- 
eight H, inclusive, of this chapter. (1711-12, 6, S 19; RS 130, Ss 
10, 12; GS 165, Ss 15, 17; 1862, 168, Ss 1, 3; 1880, 97; PS 207, Ss 
15, 16; 1890, 70; 1894, 433; 1895, 162; RL 212, S 20; 1904, 120; 
1913, 259; 1918, 257, S 450; 1919, 5; 1920, 2; 1930, 162; 1934, 231; 
1943, 239; 1945, 278, S 1; 1948, 328.)” 

“S. 28A. Sale, ete., of Obscene Pamphlet, Phonographic Record, 
Picture, ete. 

“Whoever imports, prints, publishes, sells or distributes a pam- 
phlet, ballad, printed paper, phonographic record, or other thing 
which is obscene, indecent or impure, or an obscene, indecent or 
impure print, picture, figure, image or description, or buys, pro- 
cures, receives or has in his possession any such pamphlet, ballad, 
printed paper, phonographic record, obscene, indecent or impure 
print, picture, figure, image or other thing, for the purpose of sale, 
exhibition, loan or circulation, shall be punished by imprisonment 
for not more than two years or by a fine of not less than one hun- 
dred dollars nor more than one thousand dollars, or both. (1945, 
s78.8$ 1.)” 

These sections cannot be considered alone. Section 28 in its 
present form and the 8 following sections (28A-28H) were all en- 
acted as a package by Chapter 278, Section 1 of the acts of 1945. 
As to books, a new declaratory procedure by “information or pe- 
tition in equity” was provided by Sub-sections 28C to 28H, against 
a book for a judicial determination as to its character under the 
law. This procedure applies only to books, and Sub-section 28F 
provides that “the literary, cultural or educational character of 
the book” and “the manner and form of its publication, advertise- 
ment, and distribution” are to be considered by the Court. 

Prior to October Ist, 1945, when the act became effective, ob- 
scenity proceedings were criminal and at the end of the majority 
opinion in the Isenstadt case (at p. 561) the Court said: 

“In closing this opinion it is proper to call attention to St. 1945, 
ce. 278, which is to take effect October 1, 1945, and which makes 
substantial changes in the law and adds a new procedure directed 
against the book itself by which a judicial determination can be 
had whether or not a book is obscene, indecent, or impure. This 
statute should go far to remedy complaints that the present law 
has operated unjustly in that salespeople or clerks in stores may 
be convicted for selling a book when the seller does not know and 








rd, 


m- 
ing 
or 
ro- 
lad, 
ure 
ale, 
ent 
un- 
945, 


1 its 
| en- 
945, 
- pe- 
ainst 
r the 
I8F 
er of 
rtise- 


» Ob- 


jority 


1945, 
makes 
rected 
‘an be 
_ This 
nt law 
Ss may 
yw and 





P.D. 144 JUDICIAL COUNCIL 35 


perhaps as a practical matter cannot know whether or not he is 
violating the law.” 

At the beginning of the carefully limited Isenstadt opinion (on 
p. 548) the Court said of Section 28 (above quoted): 

“We are fully aware of the uselessness of all interpretations of 
the crucial words of this statute which merely define each of those 
words by means of the others or of still other words of practically 
the same signification. We do not now attempt by any single for- 
mula to furnish a test for all types of publications, including sci- 
entific and medical treatises, religious and educational works, news- 
papers and periodicals, and classical and recent literature, as well 
as phonograph records, prints, pictures, paintings, images, statuary 
and sculpture, artistic or otherwise, all of which are within the 
literal words of the statute and might conceivably fall within its 
prohibitions. In this case we are dealing with a recent work of 
fiction—a novel. We shall, in general, confine our observations to 
the case in hand, without necessarily binding ourselves to apply all 
that is here said to entirely different forms of writing or to repre- 
sentations by picture or image.” 

When Section 28 and this passage from the opinion are carefully 
read it seems obvious that the multiplied variety of words in Sec- 
tions 28 and 28A is such, and the variety of circumstances in par- 
ticular cases relative to the issue of “intent” are such, that a con- 
viction (possibly hastily considered) might cause intolerable 
injustice if made “prima facie” evidence of “intent” in a subsequent 
proceeding based on any one of the multiplied words in the section. 

The primary purpose of the statutes would appear to be the 
protection of school children and young people generally from 
deliberate pornography. In the worst cases of professional dealers 
or sadistic individuals who try, deliberately, to demoralize school 
children by their activities, which strongly resemble a form of in- 
direct wholesale “lewd and lascivious” behavior, the criminal in- 
tent would seem obvious or easily proved. In the other conceivable 
criminal charges which someone might initiate the proof of knowl- 
edge and intent must and should be proved in each individual case 
without such artificial arbitrary assistance as is proposed by H. 
2947. For these reasons we oppose the bill. 

We notice that the bill was proposed with an emergency pre- 
amble declaring it to be “necessary for the immediate preservation 
of the public safety.” We respectfully suggest that hasty legislation 
in a field of law so uncertain and so genuinely and earnestly contro- 
versial for a period of about 300 years is more likely to obstruct and 
endanger the administration of public justice. Except for the oh- 
vious cases we think the declaratory procedure provided in 1945, 
whenever applicable, more likely to be just than criminal charges. 
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H. 1970, A BILL IMPOSING A PENALTY FOR 
VIOLATION OF CERTAIN NARCOTIC LAWS 
(Referred by Resolves, Chapter 109) 


The bill provides: 

Chapter 94 of the General Laws is hereby amended by strik- 
ing out section 213A, inserted by section 1 of chapter 660 of the 
acts of 1957, and inserting in place thereof the following sec- 


tion:— 


me OO he 


Section 213A. Whoever is present where a narcotic drug is 
illegally kept or deposited, or whoever is knowingly in the com- 
pany of a person illegally in the possession of a narcotic drug may 
8 be arrested without a warrant by an officer or inspector whose 
9 duty it is to enforce the narcotic drugs law. Whoever viclates 
10 any provision of this section shall for the first offence be 
11 punished by a fine of not more than two thousand dollars and 
12 by imprisonment in the state prison for not less than two and 
13 one half nor more than five years; for a second offence by a 
14 fine of not less than five hundred nor more than two thousand 
15 dollars and by imprisonment for not less than five nor more than 
16 ten years; and for a third or subsequent offence by a fine of two 
17 thousand dollars and by imprisonment for rot less than ten nor 
18 more than twenty years. Except in the case of the first offence, 
19 the imposition or execution of the sentence shall not be sus- 
20 pended, and no probation or parole shall be granted until the 
21 minimum imprisonment for the offence shall have been served. 


IO oO 


We oppose this bill. 

It does not “strike out” the section, but merely adds the insertion 
beginning in bold type in lines 9 to 21 substantially lifted from 
Section 217. 

Section 213A was enacted by Chapter 660 of the Acts of 1957. 
It contains the exact wording of the first sentence of the proposed 
section so that the bill strikes out nothing, but simply adds penal- 
ties beginning in line 9. 

The need for the authority to arrest without warrant in the 
present law seems obvious. It seems a reasonable specific incident 
of the general authority in the preceding Section 213 which pro- 
vides for a search warrant to raid “premises” believed to harbor 
illegally kept drugs, to seize everything connected with them, and 
“to arrest the person in whose possession such drug is found, to- 
gether with all persons present where such drug is found.” Obvi- 
ously in investigating the nefarious drug traffic which appears to 
have become a constant major threat to the health, strength and 
safety of increasing numbers of people, the police cannot know 
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in advance who may be mixed up in the business so the statute 
provides that they can arrest them all and have them photographed 
and finger printed (as provided in Section 215). For selling, ex- 
changing, bartering, giving or furnishing illegal drugs (other than 
heroin, which carries a separate penalty under Section 212) Section 
217 (part of the revision of 1957) provides severe penalties. 

H. 1970 proposes to apply similar severe penalties lifted from Sec- 
tion 217 to mere presence or “knowingly being in the company of a 
person illegally in the possession” of a drug. These words would in- 
clude not only accidental presence or knowledge but unfortunate 
persons who are being led into the drug habit and thus impose se- 
vere penalties on one of the victims whom the law intends to pro- 


tect, as well as on the devil who is bedevilling him or her. The pro- 
posal seems to be unjust. 





HOUSE 703—AS TO EVIDENCE IN PERSONAL 
INJURY CASES 
(Referred by Resolves, Chapter 13) 


The bill provides: 


AN ACT RELATIVE TO THE ADMISSIBILITY IN EVIDENCE IN CASES OF TORT FOR 
PERSONAL INJURIES, OF CERTAIN PRINTS SHOWING PARTS OF THE HUMAN 
ANATOMY, SKELETONS OR PARTS THEREOF AND PLASTER REPRODUCTIONS OF 
BONE STRUCTURE. 


Chapter 233 of the General Laws is hereby amended by inserting after 
section 79G, inserted by chapter 323 of the acts of 1958, the following section: 

Section 79H. In an action of tort for personal injuries prints, either black 
and white or colored, showing parts of the human anatomy, skeletons or parts 
thereof or plaster reproductions of bone structure, shall, insofar as the court 
shall find that they are true and exact representations, be admissible in evi- 
dence, and an enlargement or facsimile of any such print or reproduction shall 
be likewise admissible if the original print or reproduction is in existence and 
available for inspection under direction of the court. 


We do not recommend the bill. 


The present law is briefly stated in the 3rd edition of the Hand- 
book of Massachusetts Evidence, by Leach and McNaughton (p. 
146), as follows: 

“It is within the discretion of the trial judge to exclude relevant evidence, 


including real evidence, the prejudicial effect of which outweighs its probative 
value.” 
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This statement is supported by the Court of Appeal in the Third 
Circuit in U.S. v. 88 cases of Orange Beverage, 187 Fed. 2nd 967 at 
p. 975 where the Court said: 

“Although sensational and shocking evidence may be relevant, it has an 
objectionable tendency to prejudice the jury. It is therefore incompetent 
unless the exigencies of proof make it necessary or important that the case be 
proved that way. There was no need here.” 


See also the American Law Institute’s Model Code of Evidence, 
p. 180: 

“The judge may in his discretion exclude evidence if he finds that its 
probative value is outweighed by the risk that its admission will . . . create 
substantial danger of undue prejudice or of confusing the issues or of mislead- 
ing the jury.” 


The very human tendency of lawyers to exaggerate or over- 
emphasize in argument has been criticized to the discredit of the 
profession for generations, notably in one of the most famous 
satires—the figure of Sergeant Buz Fuz and his argument about 
“Chops and Tomato Sauce” (suggested by an incident in a famous 
case) in the trial of Bardell v. Pickwick in Pickwick Papers, by 
Charles Dickens. The same human tendency to overemphasize by 
specific evidence obviously exists—as pointed out in the comment 
of the Model Code (p. 181): 

“the legitimate probative value—though easily established may be small and 
its illegitimate emotional appeal may be great.” (Emphasis supplied.) 


As the facts may differ in different cases, the discretionary rule 
should exist in the interest of justice and its application by the 
trial judge should not, in our opinion, be forced by a wholesale 
mandatory statute such as H. 703. 





HOUSE 751 
(Referred by Resolves, Chapter 8) 

This is: 

An ACT RELATIVE TO DESCENT AND DISTRIBUTION BY REPRESENTATION TO AN 
ILLEG{TIMATE CHILD, OR HIS LAWFUL ISSUE, FROM THE ESTATE OF COLLATERAL 
KINDRED OF HIS DECEASED MOTHER. 

The bill provides: 

“Chapter 190 of the General Laws is hereby amended by inserting after 
section 5, the following section: 
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“Section 5A. An illegitimate child, whose mother is deceased, or the lawful 
issue of said child, shail by right of representation, take by descent any estate 


which the said deceased mother would have taken, if living, from her collateral 
kindred.” 


This bill is similar to bills referred to the Council in 1952 and 


again in 1955. They were discussed in the 25th report and in the 
31st report. 


We do not recommend H. 751 for the same reasons that we op- 
posed the earlier bills stated in the 3lst report in 1955. 


EXTRACT FROM 3lst Report (Pp. 42) or JupiciaL Councit (1955) 


“HOUSE 2144—RELATIVE TO INHERITANCE BY ILLEGITIMATE 
CHILDREN AND THEIR RELATIVES 
“This bill (H. 2144) provides: 


“Section 5 of chapter 190 of the General Laws is hereby amended by striking 
out the word ‘ancestor’ therefrom and inserting in place thereof the word 
‘relative’ so as to read as follows: 

“Section 5. An illegitimate child shall be heir of his mother and of any 
maternal relative, and the lawful issue of an illegitimate person shall represent 
such person and take by descent any estate which such person would have 
taken if living.” 

“We do not recommend the bill. 


“A somewhat related matter was referred to the Council in 1952 and was 
discussed in our 28th Report, pp. 65-66. That bill proposed that the words 
‘blood issue,’ if used in a will, should be held to mean, not only legitimate 
issue but also illegitimate issue. We did not recomment that bill because it 
would cause unfortunate family litigation and confusion in property arrange- 
ments, in many ways. 

“The present bill (H. 2144) would cause similar and, possibly, more confu- 
sion in regard to the settlement of estates of all the collateral relatives of the 
mother of an illegitimate child, not only when there is a will, but when the 
estate is intestate. ‘Relatives’ may be numerous. Their families and their 
executors or administrators might be subjected to claims of illegitimate rela- 
tionship involving difficult questions of proof and involving, perhaps, what is 
called ‘nuisance value’ which might seriously delay and complicate the settle- 
ment of estates and cause both family distress and losses, because of the ap- 
pearance of some such claimants. As stated in our 28th Report, p. 65, ‘it is for 
the legislature to decide the question of policy’ whether to invite such family 
and property confusion and its incidental uncertainty as to the marketability 
of land titles by the passage of the bill. 


“We do not think it should be done.” 


As all this applies to H. 751 in our opinion, we oppose its passage. 
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HOUSE 2869 
(Referred by Resolves, Chapter 69) 


This bill is entitled: 
AN ACT PROVIDING THAT A LIFE TENANT SHALL BE CONSIDERED AN 
OWNER UNDER THE PROVISIONS AGAINST OBSOLETE MORTGAGES. 
Chapter 260 of the General Laws is hereby amended by strik- 
ing out section 35, inserted by chapter 370 of the acts of 1957, 
and inserting in place thereof the following section: 
Section 35. For the purposes of this section and sections 
thirty-three and thirty-four, the term “owner” shall in- 
clude life tenant and the term “mortgage” includes any 


or WwW DO 


oO 


“J 


deed of trust or other conveyance made for the purpose of 


9) 


securing performance of a debt or obligation, and no proceed- 
9 ing at law or in equity shall be considered begun until a memo- 
10 randum as required by section fifteen of chapter one hundred 
11 and eighty-four has been recorded in the registry of deeds for 
12 the county or recording district in which the real estate is 
14 erships at the time of recording of an extension, acknowledge- 
15 ment or affidavit the recording shall be sufficient only for the 
16 parcels which the owner or owners executing the extension or 


Ww 


situated. When any mortgage includes parcels in different own- 


17 acknowledgment or named in the affidavit then appear of record 
18 to own. When the real estate is situated in more than one 
19 county or distriet, recording in any county or district shall be 
20 sufficient only for the real estate there situated. The provisions 
21 of this section and sections thirty-three and thirty-four shall 
22 not apply in case of real estate registered by the land court, nor 
23 revive, preserve or extend any mortgage otherwise ineffective, 
24 nor affect enforcement of the debt or obligation otherwise than 
5 against the real estate mortgaged. 


bo No 


The bill does not “strike out” anything. It simply inserts in the 
present Section 35 the words “the term owner shall include life 
tenant and” printed above in bold face type. 


Section 35 is one of three sections of the Act of 1957 which was 
recommended by the Judicial Council in its 32nd report for reasons 
stated on pages 20-22 of that report, to protect the marketability 
of land titles against ancient mortgages and obsolete mortgages 
without expensive and uncertain cumbersome legal proceedings in 
the Land Court. 


Section 34 (referred to in the proposed bill) provides: 

“No extension of the mortgage, and no acknowledgment that the mortgage 
is not satisfied, whether contained in a conveyance or in a separate instru- 
ment, shall be sufficient to extend the period specified in section thirty-three 
unless it is executed by one or more of the person or persons then appearing of 
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record to own the real estate then subject to the mortgage. No affidavit that 
the mortgage is not satisfied shall be sufficient to extend the period unless it 
is executed by the holder of the mortgage, describes the mortgage sufficiently 
to identify the record thereof, names one or more of the person or persons 
then appearing of record to own the real estate. The holders of mortgages or 
other encumbrances shall not be considered owners. The register of deeds 
upon payment of the fee required by law shall record any such affidavit and 
any such acknowledgment contained in a separate instrument, and enter upon 
the margin of the record of the mortgage a note of reference to the record 
of the affidavit or acknowledgment and index it in the grantor index under 


the names of the owner or owners named in the affidavit or executing the 
acknowledgment.” 


We do not recommend the bill. 


Section 34 expressly provides that there shall be “no extension” 
of the mortgage “unless it is executed by one or more of the person 
or persons then appearing of record to own the real estate subject 
to the mortgage.” A life tenant “owns” his life tenancy and a life 
tenant appearing of record is “one” of such persons, just as one 
co-owner, one joint owner, one of two tenants by the entirety are 
“owners.” They are all included in the present words “one or 
more” with the express exception that “holders of mortgages or 
other encumbrances shall not be considered owners.” 


We fail to see anything to be accomplished by the proposed in- 
sertion except confusion and the creation of more unnecessary 
doubts when the present words “one or more” include a life tenant 
as well as other part “owners” except “holders of mortgages or 
other encumbrances.” A life tenancy is not a mere “encumbrance.” 
Under the sections of the act above quoted the following extract 
from the opinion of the Court, interpreting the word “owner” in 
the Soldiers’ and Sailors’ Civil Relief Act relating to mortgages, 
applies directly to the words “one or more” owners in Section 34. 


In Guleserian v. Pilgrim Trust Co., 331 Mass. 431, at pp. 433-34, 
the Court said (after referring to the U. S. Code [1946 ed.], Title 
50, Appendix Section 532: 

“Section 532 (1) reads in part, “The provisions of this section shall apply 
only to obligations secured by mortgage . . . upon real or personal property 
owned by a person in military service ...’ In this Commonwealth a mort- 
gagee has the legal title to the mortgaged property, subject to defeasance, and 
in this aspect he is the ‘owner,’ but for most purposes and according to popu- 
lar understanding the mortgagor is considered the ‘owner’ of the mortgaged 
property. This view of the respective interests of the mortgagor and the 
mortgagee is inherent in those cases which have arisen under the act. The 
mortgagee holds the legal title but it is clear that the mortgagor who holds 
the equity of redemption is the ‘owner’ for the purposes of Section 532.” 
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HOUSE 263 RELATIVE TO THE EFFECT OF DECREES FOR 
SEPARATE SUPPORT OR LIVING APART FOR 
JUSTIFIABLE CAUSE ON THE PROPERTY 
RIGHTS OF SEPARATED SPOUSES 
(Referred by Resolves, Chapter 8) 


This bill was proposed by John A. Daly, Esq., Executive Secre- 
tary to the Justices of the Supreme Judicial Court in his 2nd report 
(Pub. Doe. 166) as Appendix VII for the reasons stated in para- 
graphs 71-72 (pp. 24-25). 

“71. My attention has been called by some of the probate judges to a 
technical matter which they consider of importance and believe needs clari- 
fication. This is the conveyance of property as if sole by a spouse who is 
living apart for just cause, and the loss of rights in his or her estate by the 
erring spouse. The pertinent statutes are General Laws, chapter 209, sections 
32, 35 and 36. Section 32 provides that a wife living apart for justifiable cause 
may obtain an order for her support and that of her minor children, a pro- 
ceeding commonly called separate support. Unfortunately this same section, 
indeed in the same sentence, also deals in part with remedies of a wronged 
husband, providing that he may obtain an order forbidding his wife from 
imposing restraint on his liberty. He may also, under section 36, by filing a 
petition for that purpose obtain a decree that he may convey his property as 
if sole, and much more important, that his wife shall have no interest in his 
estate if she survives him. The remedies of the wronged wife are further de- 
scribed in section 35, which provides that if a court has entered a decree that 
she has been deserted or is living apart for justifiable cause she may convey 
her property as if sole and her husband shall have no interest in her estate. 
It is reported that conveyancers differ on whether in order to obtain this 
freedom of her property she must file a separate petition, or whether a general 
decree on a petition for separate support is enough; this doubt appears to be 
reinforced by the fact that section 36, giving a remedy to a husband, is 
specific in requiring a petition for the relief. These cases arise often enough 
to make it desirable that the statutes be clear. Recently the rights of surviving 
spouses where there are no surviving issue have been much enlarged; General 
Laws, chapter 190, section 1, as amended by Acts of 1956, chapter 316. 
Ownership of property is much more widespread than it was even as recently 
as twenty or twenty-five years ago. 

“72. The doubt arises from the peculiar drafting of section 32, in joining 
two entirely separate subjects, viz. the right of a wronged wife to have support 
for herself and her children and the right of a wronged husband to be free 
from interference by his wife. That at least two of the probate judges have 
had trouble with the statutes is an indication of need of clarification. Of 
course, all statutes dealing with devolution of property should be crystal clear. 
The subject is not entirely new. It was discussed in the thirtieth report of 
the judicial council. At that time nothing further was done about it. I ree- 
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yR ommend a revision of sections 32, 35 and 36, treating the remedies of husband 
and wife entirely separately. See Appendix VII for draft of a bill.” 


The bill proposed in Appendix VII and now referred to the 
Council as H. 263, would rewrite sections 32 and 36 and add a 
paragraph to section 35 of chapter 209 of the General Laws. 

We do not recommend the bill. 


re- The matter and meaning of sections 32, 35 and 36 was referred 

ort to the Council in 1954 in connection with several proposed amend- 

ara- ments, by Resolves 10 and 53 of that year and, as stated by Mr. 
Daly in his report (p. 25), the subject “was discussed in the thir- 

to a tieth report of the Judicial Council. At that time nothing was done 

elari- about it.” 
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Presumably the reason why nothing was done was the Council’s 














y the report of the legal effect of the three sections as interpreted by the 
omen Supreme Judicial Court. The Council said (at pp. 33-34): 

ain “No statute seems needed. Under the decision (hereinafter quoted) we think 
Be the effect of the present statutes is clear and that legislation would tend to 
aod obscure, rather than clarify, the effect of the court’s opinion. 

yin “In the recent case of DeMarzo v. Vena, 330 Mass. 118 at p. 123, the court 
ling a said: 

rty as “‘We believe that although, after a decree under sections 32 or 36, the 
in his parties still remain husband and wife, the incidents which constitute the 
ver de- marriage are so changed that the relationship which remains is substantially 
2e that different from that ordinarily indicated by the term marriage. The husband’s 
convey duty to support the wife is either terminated altogether or limited by the 
estate. terms of such decree. It was recently said in Wiley v. Wiley, 328 Mass. 348 
in this at page 349 a case arising out of section 32, “But the scope of the statute 
general and the prayers of the petition go beyond the matter of a decree in personam 
s tobe | for money payments. They comprehend a modification of the incidents of 
and, is the status of marriage.” See Brow v. Brightman, 136 Mass. 137; Baldwin v. 
enough | Foster, 138 Mass. 449; Malden Hospital v. Murdock, 218 Mass. 73; Welker v. 
irviving Welker, 325 Mass. 738. We are of opinion that a decree under either section 
General 32 or 36 is in effect a judgment in rem which is binding upon all the world. 
ter 316. “The plaintiff here relies upon Barney v. Tourtellotte, 138 Mass. 106, to 
recently support her contention that either a decree under section 32 without an order 

for support or a decree under section 36 was of no effect and therefore not 

, joining admissible. Insofar as anything is said in that case which seems inconsistent 
- support with the position here taken we do not feel compelled to follow it. 
be free “Tt is true that that case has been cited and quoted from a number of 
ges have times but not as we think for propositions inconsistent with the present de- 
tion. Of cision.’ 
tal clear. “This opinion seems to supercede all prior opinions or dicta to establish the 
report of law that a desertion or separation decree while in force under sections 32, 35 
it. I ree- and 36 is a decree ‘in rem’ and that either spouse can deal with his or her 
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own property without reference to the other spouse while the decree is in 
force. Sce also Chapter 139, section 1 and Chapter 289, section 1. 

“For this reason we think that legislation is neither necessary nor advisable 
and we do not recommend any of the bills suggested.” 


From Mr. Daly’s report (quoted above) it appears that the 
doubts as to the legal effect of the three sections arise from the fact 
that “conveyancers differ” and that “at least two of the probate 
judges have had trouble” and that “statutes dealing with the devo- 
lution of property should be crystal clear.” We wonder to what 
extent the Council’s report and the opinion in DeMarzo v. Vena 
that a decree under sections 32 or 36 is a “judgment in rem” which 
modifies the marriage “status” and the incidents of the “status,” 
have been studied? 

The legal effect of the present statutes on the marriage status 
and its incidents as decided by the Court is the central problem in- 
volved and if that is clear the doubts suggested in Mr. Daly’s report 
seem to disappear as the Court in the DeMarzo case expressly dis- 
carded as a precedent the earlier case of Barney v. Tourtellotte, 138 
Mass. 106. 

Barney v. Tourtellotte was decided in 1884 under Public Statutes, 
Chapter 147, section 33, an earlier limited form of the present sec- 
tion 32 of Chapter 209. As stated by the Court in the Barney case 
that section was then limited to a petition by a wife “designed for 
the protection of the wife while she remained in the status of a 
married woman” and did not “determine a new status of the 
parties.” The opinion said nothing about the right to convey her 
property. By Chapter 56 of 1921 the section then 32 of Chapter 209 
of the General Laws was changed to provide for a similar procedure 
for a husband. In 1924 by Chapter 245 the present sections 35 and 
36 were enacted simultaneously, both declaring that an incident of 
a separation decree was the right to convey and the termination 
of the right to claim the rights to waive a will, “or to claim such 
portion” of the estate “as he (or she) would take” in case of 
intestacy. 

Mr. Daly suggests on p. 47 of his report that: “Under the present 
law if the spouse living apart for justifiable cause dies intestate 
the survivor will still get his or her share under the law of intestate 
suecession. To avoid this the separated spouse must make a will. 
I have not changed this, as it is a matter of substantive law rather 
than procedure.” 


We respectfully disagree with this suggestion. Section 35 seems 
to us a declaratory section as to the incidents of a “court having 
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jurisdiction,” modifying the marriage status so far as the wife is 
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concerned. The simultaneous section 36 does not “require” the 
filing of a petition under section 36, but simply provides that the 
Court “may upon petition of a husband” (which section 32 already 
provided for) “enter a decree.” Neither section 35 nor 36 requires 
a prayer or request for the right to convey as if “sole.” The word in 
section 35 is “if” the Court “has entered a decree” of desertion or 
living apart “she may convey” and the husband will lose curtesy 
and the right to claim. The words in section 36 are that the Court 
“may” enter a decree of the same modified status as in section 32 
“and he may thereafter” convey as if sole and the wife will lose 
dower and the right to claim. 

In the DeMarzo case the Court held that a decree on a petition 
by either spouse under section 32 or by a husband under section 36 
modifies the marriage status and the incidents of the status. The 
declaratory provisions in both sections 35 and 36 are in exactly the 
same words that the surviving spouse “shall not be entitled to 
waive” a will under section 15 of Chapter 189, “or to claim” as in 
intestacy. Obviously the waiver of the will would result in intestacy 
pro tanto as if there were no will and neither spouse in the modi- 
fied status can claim whether there is a will or not. 

We have discussed the 3 sections 32, 35 and 36 in detail as con- 
trolled by the modified marriage status and the incidents of that 
modified status and the discarding of the Barney opinion because 
we think that the sections are tied together and their legal effect 
cannot be understood without their history and the final control- 
ling opinion in the DeMarzo case in 1953 in which the Court said: 

“Welker v. Welker, 325 Mass. 738, is a case arising out of an appeal by a 
wife from a decree entered upon a petition of her husband under section 32. 
In passing upon that appeal this court also considered the effect of a decree 
under section 36. At page 741 this court said, ‘The petitioner was seeking a 
determination of his status as a deserted husband and to secure whatever 
advantages might arise from an adjudication that he was living apart .. . 
(from his wife) for justifiable cause. ... While one of the principal purposes 
of the statute is to compel a husband to furnish support to his abandoned 
wife . . . it also furnishes a method by which either the husband or the wife 
may secure an adjudication as to his or her status as an abandoned husband 
or wife, as the case may be.’ 

“It was recently said in Wiley v. Wiley, 328 Mass. 348, at page 349, a case 
arising out of section 32, ‘But the scope of the statute and the prayers of the 
petition go beyond the matter of a decree in personam for money payments. 
They comprehend a modification of the incidents of the status of marriage.’ 
See Brow v. Brightman, 136 Mass. 187; Baldwin v. Foster, 138 Mass. 449; 
Malden Hospital v. Murdock, 218 Mass. 73; Welker v. Welker, 325 Mass. 738. 
We are of opinion that a decree under either section 32 or section 36 i 

effect a judgment in rem which is binding upon all the world.” 
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As appears from the various cases cited in the DeMarzo opinion 
the “incidents” of the modified status include “incidents” other 
than the right to convey real estate which is merely one of them. 
If the proposed bill (H. 263) were passed because of a doubt as to 
that incident it would not only raise unnecessary doubts as to past 
or present transactions but instead of making the law “crystal 
clear,” would raise doubts as to other “incidents.” 

For these reasons it was, and still is, the opinion of the Council 
(as stated in the 30th report already quoted) that “legislation is 
neither necessary nor advisable and we do not recommend” the 
passage of H. 263. 





HOUSE 1962, PROHIBITING PRACTICE OF LAW BY 
REAL ESTATE BROKERS 
(Referred by Resolves, Chapter 25) 


This bill reads: 

Chapter 221 of the General Laws is hereby amended by strik- 
ing out section 45, as appearing in the Tercentenary Edition, 
and inserting in place thereof the following section:— 

Section 45. A sheriff, deputy sheriff, constable or real estate 
broker who appears in court as attorney for any party to a 
suit, or draws, makes or fills out a writ, declaration, plea or 
process for such party, or, with intent to procure himself to be 
8 employed in the collection of a demand, or in any manner to 
9 make gain or profit therefrom, advises, counsels or encourages a 
10 person, directly or indirectly, to commence a suit or process, 
11 or otherwise engages in the practice of law, shall forfeit 
12 fifty dollars. The drawing of a purchase and sale agree- 
13 ment shall constitute a practice of law within the mean- 
14 ing of this section. 


Bm WwW 


“IO or 


We do not recommend this bill. 

Resolves, Chapter 25 requests the Council to investigate the 
“subject matter.” 

The bill thus referred enters a field of nation-wide controversy 
with which the bar has been more or less familiar for years since 
the opinion in the Loeb case in 1943 (315 Mass. 176). There has 
been litigation in other states. 

The bill states that it strikes out Section 45 and inserts “the fol- 
lowing section,” but except for the words printed in bold type it 
immediately re-enacts the present section with those words inserted. 
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The proposed amendments in bold type present questions which 
obviously arise under the following passages from the opinion in 
the Loeb case. 


Extracts FROM OPINION IN LoweELt Bar AssoctaTIOn v. LoeB 
315 Mass. 176 at pp. 180, 181, 186 

“The justification for excluding from the practice of law persons not admitted 
to the bar is to be found, not in the protection of the bar from competition, but 
in the protection of the public from being advised and represented in legal mat- 
ters by incompetent and unreliable persons, over whom the judicial department 
could exercise little control. 

“The judicial department is necessarily the sole arbiter of what constitutes the 
practice of law. Opinion of the Justices, 289 Mass. 607, 614. Matter of Shoe 
Manufacturers Protective Association, Inc., 295 Mass. 369, 372. State v. Kirk, 

33 Neb. 625. People v. Goodman, 366 Ill. 346, 349. Clark v. Austin, 340 Mo. 
467, 474, 475. Judd v. City Trust & Savings Bank, 133 Ohio St. 81, S85. 
“Tt is not easy to define the practice of law. 


“The proposition cannot be maintained, that whenever, for compensation, one 
person gives to another advice that involves some element of law, or performs for 
another some service that requires some knowledge of law, or drafts for another 
some document that has legal effect, he is practicing law. All these things are 
done in the usual course of the work of occupations that are universally recog- 
nized as distinct from the practice of law. 


“We are aware that there has been said to be no difference in principle between 
the drafting of simple instruments and the drafting of complex ones. But though 
the difference is one of degree, it may nevertheless be real. 

“There are instruments that no one but a well-trained lawyer should ever 
undertake to draw. But there are others, common in the commercial world, and 
fraught with substantial legal consequences, that lawyers seldom are employed 
to draw, and that in the course of recognized occupations other than the practice 
of law are often drawn by laymen for other laymen, as has already been shown. 


The actual practices of the community have an important bearing on the scope 
of the practice of law.” 


Because the matter relates to a common practice these passages 
and the bill (H. 1962) were printed in the recent Massachusetts 
Law Quarterly for October, 1959, for the attention of the bench and 
bar throughout the Commonwealth, with a request for any com- 
ments or suggestions which might be of assistance to the Council 
in considering the matter. We have received some helpful letters 
from experienced practitioners. One letter says: 

“I hope that the statute will not be passed because, although I think in 
most cases it is highly desirable that a lawyer should look at a purchase and 
sale agreement even on a printed form before his client signs, still I know per- 
fectly well that in the great majority of cases it will not be done, and no matter 
what the Legislature says real estate brokers are going to go on filling in the 
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blanks on printed forms. I do not favor passing criminal statutes which in- 
terest only a very small segment of the population and which the great ma- 
jority of people are simply going to disregard.” 


Another suggests: 

“Tt would seem to me that the law might be more effective if there were 
something more severe than the mere forfeiting of $50. If it is possible, perhaps 
the suspension of their right to serve as estate broker if they engage in the 
activities prohibited, it would be more effective.” 


We will discuss these suggestions later in connection with the 
recently created Board of Registration of Real Estate Brokers and 
Salesman by Chapter 726 of the Acts of 1957. Before doing so we 
think some general discussion of the law of “unauthorized practice” 
and its relation to the life of the community, suggested by the opin- 
ion in the Loeb ease, is needed as a background. 

In the opinion above quoted the Court said that since the law 
“undertakes to determine all controversies as to rights that may 
arise among men, the law pervades all human affairs. This has be- 
come increasingly evident in recent years.” Obviously “human 
affairs” could not be conducted today if nothing oral or written 
having possible legal results, could be done without consulting a 
lawyer. Lawyers have no monopoly of other peoples lives or busi- 
ness. That is why, as the Court says, “It is not easy to define the 
practice of law” and as the Court said in the earlier “matter of Shoe 
Manufacturer’s Protective Association, 295 Mass. 369, at p. 372 in 
borderline matters “‘to a large extent each case must be decided 
upon its own particular facts.” 

A citizen has a right to make any legal contract he pleases with- 
out being forced to consult a lawyer, and if he wants to use a 
“common” form of purchase and sale which he can buy from a law 
stationer, he can consult a real estate broker or anyone else. Of 
course, he takes the consequences and he might be wiser, as sug- 
gested in the letter already quoted, to have a lawyer look it over, 
but he may not know any lawyer whom he wants to consult. 

This leads to consideration of the nature and history of common 
forms especially those relating to land, not only for purchase and 
sale, but for other legal purposes some of them similar or closely 
related. It should not be forgotten that the best printed forms 
have been drafted, and gradually improved, by lawyers of expe- 
rience for law stationers and for that reason the simpler forms are 
widely and generally used by lawyers themselves as well as laymen, 
and this has been going on for generations. 

In 1958—their centennial year—Hobbs & Warren, Inc.—the 
well-known law stationers—published a catalogue of “Standard 
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Legal Forms’—with a list of forms for many business purposes 
covering 43 pages. They can be purchased by anyone. In their 
“Foreword” it is stated that the concern “has engaged in the prepa- 
ration and distribution of standard legal forms for over one hun- 
dred years.” Most, if not all, of these forms were originally pre- 
pared and have been improved by, or with the advice and assistance 
of lawyers. The common clauses in them have been explained in 
books. The first edition of Crocker’s Notes on Common Forms ap- 
peared about 1870, but there were “common forms” in use in deal- 
ing with land as early as the Revised Statutes of 1836. They were 


referred to as such in R. §., Chapter 59, section 5 and in the Com- 
missioners note to that section. 


Turning to forms of deeds, which are intimately connected with 
agreements to purchase and sell land, we have a permanent statute 
establishing permissive forms passed in 1912 for the double purpose 
of encouraging brevity and simplicity in the use of words, whether 
by lawyers or by laymen, and, thereby reducing the ever increasing 
public costs of recording over and over again in registries of deeds, 
the same traditionally verbose clauses. These simpler forms were 
carefully drafted by experienced lawyers for general permissive use 
with printed instructions in the Statute of 1912 known as the 
“Short Form” Act which now appears in G. L., Chapter 183. Sec- 
tions 8 and 9 provide: 

“Section 8. General Provisions as to Statutory Forms——The forms set forth 
in the appendix to this chapter may be used and shall be sufficient for their 
respective purposes. They shall be known as ‘Statutory Forms’ and may be 
referred to as such. They may be altered as circumstances require, and the 
authorization of such forms shall not prevent the use of other forms. Wherever 
the phrase ‘incorporation by reference’ is used in the following sections, the 
method of incorporation as indicated in said forms shall be sufficient, but shall 
not preclude other methods (1912, 502, s. 1). 

“Section 9. Meaning of Words and Phrases—For the purpose of avoiding 
the unnecessary use of words in deeds or other instruments relating to real 
estate, whether said statutory form or other forms are used, the rules and 
definitions contained in sections ten to twenty-eight, inclusive, shall apply to 
all such instruments executed or delivered on or after January first, nineteen 
hundred and thirteen (1912, 502, ss. 13, 26).” 


We have described our approach to H. 1962 at some length be- 
cause there seems to be a good deal of misunderstanding here and 
elsewhere as to the legal significance of the carefully limited Massa- 
chusetts opinion of the Court quoted above from the Loeb case 


and we think we should state clearly the steps in our approach to 
what follows. 
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We now take up the wording of H. 1962. The present section 
quoted above (without the proposed words in bold type) applies 
to “a sheriff, deputy sheriff or constable,” public officials (whether 
also members of the bar or not) and provides that if they do speci- 
fied things which are obviously “practising law” they “shall forfeit 
fifty dollars.” It is a very old statute (see references to the earlier 
laws in the annotated statutes). 

H. 1962 would classify “real estate brokers” with the others in 
section 45 and then add as a basis for the forfeit “otherwise engages 
in the practice of law” and undertakes to define “the drawing of a 
purchase and sale agreement” as “a practice of law.” 

Everything in the present section 45 is already covered by the 
subsequent sections 46, 46A, 46B, and 46C. Section 46C is the only 
criminal statute for specified activities. 46B provides procedure to 
stop unauthorized practice as follows: 

“S. 46B. The Supreme Judicial Court and the Superior Court shall have 
concurrent jurisdiction in equity, upon petition of any bar association within 
the Commonwealth, or of three or more members of the bar of the Common- 
wealth, or of the attorney general or of the district attorney within his district, 
to restrain violating of section 46 or 46A.” 


This statute is to be read in the light of the statement in the Loeb 
opinion already quoted that: 
“The judicial department is the sole arbiter of what constitutes the practice 
of law.” 


Accordingly, “real estate brokers” are already within the jurisdic- 
tion of the courts much broader than section 45 and its “forfeit” of 
$50.00. 

Also the question arises whether the legislature can make “a 
practice of law” out of such vague words as “‘the drawing of a pur- 
chase and sale agreement.” 

What is “drawing”? Does it cover filling in blanks with facts 
such as the date, price, names of purchaser and seller, description 
and location of property and date of giving possession, in a printed 
simple form already drawn by lawyers for common use? Where is 
the line? Would it cover talking to an owner about how to fill in 
the blanks on a Hobbs & Warren form so that the broker could not 
even talk to the owner? These seem questions for a court to decide. 
Without further illustration we think H. 1962 would be useless. 


A letter addressed to us suggests that: 

“As H. 1962 would seriously impede every day transactions and probably 
inconvenience both sellers and purchasers of real estate without serving any 
public interest thus far demonstrated, the Judicial Council is respectfully urged 
to recommend unfavorable action.” 
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We have already so recommended, but that does not mean that 
some activities of brokers do not need attention (compare an article 
by John A. McCarty in Mass. Law Quarterly for October, 1959). 

A helpful letter is from Mr. Thomas M. A. Higgins of Lowell, 
an experienced practitioner. He describes activities of brokers and 
suggests a method of procedure for regulating them within the law 
as follows: 

“In my travels around the Commonwealth and in talking with lawyers, the 
big complaint I have run into is regarding real estate men, and is that they 
are preparing agreements for purchase and sale and not giving a copy of these 
agreements to the seller or the buyer. 

“With regard to furnishing a copy of the agreement to the seller and the 
buyer, this is provided for in the Statute, section 87AAA, which has to do 
with the suspension, revocation or refusal of renewal of the license, which 
shall be done if (sub-paragraph 1) they fail to give to both buyer and seller a 
copy of the purchase and sale agreement. With regard to the preparation of 
the agreement, my experience has been that the easiest way for a client to 
get himself involved in a lawsuit pertaining to real estate is having the real 
estate agent prepare the agreement.” 


He refers to the Board of Registration of Real Estate Brokers 
and Salesmen created by Chapter 726 of 1957 and inserted in G. L., 
Chapter 13, sections 54 to 57 with power to issue and revoke licenses 
and to make rules as described in G. L., Chapter 112, sections 87 to 
87DDD (already mentioned earlier in this report) and suggests 
that ‘the Massachusetts Bar Association, or perhaps a committee 
appointed, take up with the Board, the matter of establishing rules 
and regulations as to the conduct of licensees.” The behavior of 
some brokers and salesmen must obviously be the reason for the 
creation of the Board with the powers conferred upon it. It seems 
to provide a sensible way of dealing with “unauthorized practice” 
in the field of real estate. 

The Board must operate within the law in deciding what is or is 
not fair practice or “unauthorized practice” and, if questions are 
raised as to their decisions, they can be readily brought before the 
Court by bill in equity by the Board or a broker involved for an 
injunction or for a declaratory judgment. No legislation seems 
necessary for this purpose. 
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H. 196(0—TO PROVIDE FOR THE DISPOSITION OF 
UNTRIED INDICTMENTS, INFORMATIONS 
OR COMPLAINTS 
(Referred by Resolves, Chapter 67) 


1 Chapter 277 of the General Laws is here amended by inserting 
2 after section 79, as most recently amended by section 90 of 
chapter 770 of the acts of 1955, under the caption: “Disposition 
of untried indictments, informations or complaints”,—the 
following new section:— 

Section 80. Whenever a person has entered upon a term of 
imprisonment in a penal or correctional institution of this state, 
8 and whenever during the continuance of the term of imprison- 
ment there is pending in this state any untried indictment, 
10 information or complaint against the prisoner, he shall be 
11 brought to trial within one hundred eighty days after he shall 
12 have caused to be delivered to the district attorney of the county 
13 in which the indictment, information or complaint is pending 
14 and the appropriate court written notice of the place of his 
15 imprisonment and his request for a final disposition to be made 
16 of the indictment, information or complaint, provided, that for 
17 good cause shown in open court, the prisoner or his counsel being 
18 present, the court having jurisdiction of the matter may grant 
19 any necessary or reasonable continuance. The request of the 
20 prisoner shall be accompanied by a certificate of the commis- 
21 sioner of correction stating the term of commitment under which 


22 the prisoner is being held, the time already served, the time re- 


23 maining to be served on the sentence, the amount of good time 
24 earned, the time of parole eligibility of the prisoner, and any 
decisions of the board of parole relating to the prisoner. 

26 Said written notice and request shall be given or sent by the 
27 prisoner to the commissioner of correction who shall promptly 
28 forward it together with the certificate to the appropriate dis- 
29 trict attorney and court by registered or certified mail, return 
30 receipt requested. 

31 The commissioner of correction shall promptly inform the 


Q99 


32 prisoner in writing of the source and contents of any untried 
33 indictment, information or complaint against him concerning 
34 which the commissioner of correction has knowledge and of his 


35 right to make a request for final disposition thereof. 


oe CW 
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or 


36 Escape from custody by the prisoner subsequent to his execu- 
37 tion of the request for final disposition shall void the request. 

38 In the event that the action is not brought to trial within the 
39 period of time as herein provided, no court of this state shall any 
40 longer have jurisdiction thereof, nor shall the untried indict- 
41 ment, information or complaint be of any further force or effect, 
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42 and the court shall enter an order dismissing the same with 
43 prejudice. 

44 The provisions of this section shall not apply to any person 
45 adjudged to be mentally ill. 

We do not recommend this bill as drafted. 

In the most recent opinion in regard to the constitutional right 
to a prompt trial, the court said, in Com. v. Hanley, 337 Mass. 384, 
at pp. 387-388: 

“Article 11 of the Declaration of Rights declares: ‘Every subject of the com- 
monwealth ought to find a certain remedy, by having recourse to the laws, for 
all injuries or wrongs which he may receive in his person, property, or charac- 
ter. He ought to obtain right and justice freely, and without being obliged to 
purchase it; completely, and without any denial; promptly, and without delay: 
conformably to the laws.’ We think the second sentence of this article gives a 
defendant in a criminal case a right to a speedy trial. 

“Three reasons have been suggested for according an accused a speedy trial: 
(1) to protect the accused from prolonged preliminary imprisonment; (2) to 
relieve him of anxiety and public suspicion attendant upon an untried accu- 
sation; and (3) to insure that means of proving his innocence will be within 
his reach by minimizing the possibility of witnesses becoming unavailable and 
their memories dulled. People v. Prosser, 309 N. Y. 353, 356. The third of 
these reasons is applicable to persons in prison for other crimes, and in any 
event the protection of the Declaration of Rights extends with equal force to 
them (cases cited). 

“The right is a personal one and may be waived. In the absence of special 
circumstances or controlling statute the rule elsewhere is that failure of the 
defendant to demand trial constitutes waiver (cases cited). In some states a 
statute sets a specific period within which the accused must be brought to trial 
unless the accused is the cause of the delay or the prosecution shows good cause. 

“Our statute places upon a person held under an indictment an obligation 
to ask for speedy trial as a condition of being bailed upon his own recognizance. 
General Laws (Ter. Ed.), ce. 277, § 72, provides: ‘Whoever is held in custody 
upon an indictment shall, if he requires it, either be tried at the sitting of the 
court next after the expiration of six months from the time when he was im- 
prisoned or be bailed upon his own recognizance, unless the court finds that 
the witnesses on behalf of the government have been enticed or kept away 
or have been detained and prevented from attending the court by illness or 
inevitable accident.’ This statute of course is not applicable to this case as the 
defendant was not being held under the indictment now before us. 

“In Lebowitch, petitioner, 235 Mass. 357, 363, we said that even constitu- 
tional rights must be seasonably asserted. 

“We think that the full intent of the constitutional protection will be afforded 
by a rule that in the absence of a showing of circumstances which negative 
the implication, the failure to demand prompt trial implies a waiver of the 
right thereto.” 


As some, perhaps many, prisoners may not understand the law 
as thus explained, we think it should be briefly but reasonably ex- 
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plained to them in language which they can understand so that 
they may request a trial or other disposition if they wish to do so 
and avoid a waiver of their right by a long delay due to ignorance 
of the law. 


We recommend the following: 


DRAFT ACT 
Chapter 277 of the General Laws is here amended by inserting after section 79, 
as most recently amended by section 90 of chapter 770 of the acts of 1955, under 
the caption: “Disposition of untried indictments, informations or complaints” ,— 
the following new section:— 


Section 80. If after a person has entered upon a term of imprisonment in a 
penal or correctional institution of the commonwealth there is pending in the 
commonwealth any untried indictment, information or complaint against the 
prisoner, he may apply in writing to the court in which the indictment, informa- 
tion or complaint is pending requesting a trial or other final disposition thereof 
stating the place of his imprisonment. The court to which this request is directed 
shall within six months of the time when said request is received order the 
prisoner to be brought into court for trial or disposition unless the court in its 
discretion considers that a trial at the time is not warranted. The above provi- 
sion shall apply to prisoners who have pending against them, in addition to un- 
tried cases, causes in which the execution of sentence has been suspended. The 
request of the prisoner shall be accompanied by a certificate of the commissioner 
of correction stating the term of commitment under which the prisoner is being 
held, the time already served, the time remaining to be served on the sentence, 
the amount of good time earned, the time of parole eligibility of the prisoner, 
and any decisions of the board of parole relating to the prisoner. 

Said written request to the court shall be given or sent by the prisoner to the 
commissioner of correction who shall promptly forward it together with the 
certificate to the court by registered mail, return receipt requested. 

The commissioner of correction shall promptly inform the prisoner in writing 
of the contents of any untried indictment, information or complaint against him 
and the court in which it is pending concerning which the commissioner of cor- 
rection has knowledge and of his right to make a request for final disposition 
thereof. 

Escape from custody by the prisoner subsequent to his request for final dis- 
position shall void the request. 

In the event that the case is not brought to trial or otherwise disposed of 
within the period of time as herein provided, the court shall enter an order dis- 
missing the same with prejudice unless the court for cause stated shall decide 
that the interests of justice do not require such dismissal. 

The provisions of this section shall not apply to any person adjudged to be 
mentally ill. 
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| H. 1944, PROVIDING THAT TRANSITORY ACTIONS 
BROUGHT IN A DISTRICT COURT MAY BE 
BROUGHT IN THE JUDICIAL DISTRICT 
IN WHICH ONE OF THE PARTIES 
LIVES OR HAS A USUAL PLACE 
| OF BUSINESS 
r (Referred by Resolves, Chapter 2) 


1 The first sentence of the first paragraph of section 2 of chapter 
223 of the General Laws, as mostly recently amended by chapter 


~~) 


a 3 387 of the acts of 1934, is hereby further amended by striking 
e 4 out, in line 4, the word “defendants” and inserting in place 
od 5 thereof the word: — parties, —so as to read as follows: — Ex- 
gi 6 cept as provided in section twenty-one of chapter two hundred 
of 7 and eighteen and except as provided in this section, a transitory 
d 8 action in a district court shall be brought in the county where 
= 9 one of the [defendants] parties lives or has his usual place of 
“s 10 business, or, if commenced by trustee process, in the county 
- 11 where all persons named in the writ as trustees live or have their 
- 12 usual place of business, and in either case in a court within whose 


13 judicial district one of the parties lives or has his usual place of 
- 14 business, except that an action commenced by trustee process 


ng 15 may be brought in the municipal court of the city of Boston if 

ee, 16 any trustee resides or has a usual place of business in Suffolk 

er, 17 county. 

he We do not recommend the bill. 

- It would change only one word “defendants” to “parties” but 
ing that would broaden the jurisdiction so that a suit could be brought 
im in a district court in Berkshire by a plaintiff living in any county 
or- against a defendant who lived in Essex County. The objections to 
ion such unlimited choice of a court seem obvious. 

We see no sufficient reason for the bill and on inquiry of the 
dis- judges composing the Administrative Committee of the District 
- Courts we find that they are of the same opinion. 
dis- 
ride 


» be 
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H. 2284, RESTRICTING TO CERTAIN ACTIONS OF 
CONTRACT THE PARTIAL REMOVAL OF SUCH 


13 


—_ 
w 


20 


ACTIONS FROM THE DISTRICT COURTS 
TO THE SUPERIOR COURT 
(Referred by Resolves, Chapter 27) 


Section 1. Section 104 of chapter 231 of the General Laws, 
as most recently amended by section 1 of chapter 302 of the acts 
of 1956, is hereby further amended so as to read as follows:— 

Section 104. No other party to such action shall be entitled 
to an appeal. In lieu thereof [any defendant] any such other 
party may, within two days after the time allowed for entering 
his appearance, file in said court a claim of trial by the superior 
court together with the sum of five dollars for the entry of the 
cause of each plaintiff in the superior court, and, except as pro- 
vided in section one hundred and seven, a bond in the penal sum 
of one hundred dollars, with such surety or sureties as may be 
approved by the plaintiff or the clerk or an assistant clerk of 
said district court, payable to the other party or parties to the 
cause, conditioned to satisfy any judgment for costs which may 
be entered against him in the superior court in said cause within 
thirty days after the entry thereof. The clerk shall forthwith 
transmit the papers and entry fee in the cause to the clerk of the 
superior court, [except that if such trial by the superior court 
is not claimed as to some parties to the actions, the district 
court shall retain jurisdiction as to those parties, and the clerk 
shall transmit attested copies of the papers in lieu of the origi- 
nals, any case removed to the superior court under this section.] 
and the same shall proceed as though then originally entered 
there. 

Section 2. Said chapter 231 is hereby amended by inserting 
after section 104 the following section:— 

Section 104A. In any action brought by or against two or 
more persons in which separate judgments are authorized by 
section two or four, the party seeking removal may specify in his 
claim of trial by the superior court the parties as to whom such 
trial is claimed, in which case the cause shall be removed as to 
such parties only as are specified in such claim, and said district 
court shall retain jurisdiction as to the remainder. In such case 
the clerk shall transmit attested copies of the papers in the cause 
to the clerk of the superior court, in lieu of the originals. 

Section 3. Section 141 of said chapter 231 as most recently 
amended by section 3A of chapter 369 of the acts of 1958 is 
hereby further amended by inserting after the words, “one hun- 
dred and four” in line 19, as appearing in section 4 of chapter 
616 of the acts of 1954 the words:—one hundred and four A. 
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We recommend the substance of this bill with an added clause. 


Prior to the reference of the bill we received a letter containing 
the following information: 


“Under section 104 of G.L. 231 it often happens that one of two or more 
defendants in a writ will remove the case against him to the superior court, 
and later on one of the parties will move in the superior court for transfer of 
the rest of the case. The superior court then has two cases, with different 
dockets. The parties seldom realize that this is the situation, with the result 
that papers are filed in the wrong case and there is general confusion. In a 
recent instance a case originally in the district court became two in the 
superior. Both were transferred back to the district court for trial under 
ch. 231, § 102C, and that court fused them and made them one again. After 
trial there was a retransfer to the superior court, as one case. You can see 
what chaos can result from such shuffling. 

“My suggestion is that partial removals be abolished, and that any defendant 
be permitted to remove the whole case.” 


After the bill was referred to us we received from the petitioner, 
a member of a firm of active trial practitioners, the following 
memorandum submitted in support of H. 2284: 

“St. of 1956, ch. 302, eliminated the necessity for claiming trial by jury when 
removing a case to the superior court. However, the same statute inserted a 
provision under which an action involving several parties defendant when re- 
moved to the superior court is removed only as to such parties as have claimed 
trial by the superior court, the district court retaining jurisdiction as to those 
parties who have not claimed trial by the superior court. 

“General Laws, ch. 231, § 105, which provided for the partial removal of 
certain actions of contract was repealed by St. of 1956, ch. 302. At the present 
time all actions involving two or more defendants are subject to the partial 
removal provision of the said statute. 

“Tt has been our experience that in all cases involving accidents arising out 
of the operation of motor vehicles in which the partial removal provision of 
the statute has come into play, it has become necessary to file motions to 
transfer to the superior court that portion of the action which has remained 
in the district court. 

“Prior to the repeal of the Fielding Act, a removal by the plaintiff or plain- 
tiffs of a motor vehicle tort action which had to be brought in the district 
court as the court of exclusive original jurisdiction resulted in the removal of 
the entire action to the superior court. Prior to the St. of 1956, ch. 302, the 
removal by one of the defendants brought the entire action to the superior 
court. 

“The operation of the partial removal provision of St. of 1956, ch. 302, has 
resulted in a tremendous burden of clerical work not only for the attorneys 
but for the clerks of both district and superior courts. Actions arising out of 
the same accident involved in the operation of motor vehicles should be tried 
together, and the occasions are numerous in which motions are required to be 
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made in the superior court where portions of the same action have been allowed 
to remain in district courts. 

“For example, we have an action now pending in Suffolk Superior Court in- 
volving five plaintiffs and three defendants, two of the latter being represented 
by this office. That action had been removed by the plaintiffs to the superior 
court. (It was, of course, entered in the Municipal Court of the City of Boston 
prior to the repeal of the “Fielding Act.”) A later property damage action 
brought by a plaintiff against four defendants, two of whom were represented 
by this office, was entered in the Municipal Court of Brookline. In order to 
have the actions tried together in the superior court, we removed said action 
to Norfolk Superior Court in behalf of our own defendants. However, the 
action remained in the Municipal Court of Brookline as to the other defendants 
whom we do not represent. In the meantime, the action in Suffolk Superior 
Court having appeared on the Suffolk Auditors’ Hearing List No. 7 a motion 
was allowed to transfer to Suffolk Superior Court that portion of the property 
damage action which had remained in the Municipal Court of Brookline. We 
had just drafted a motion to consolidate with the Suffolk County case the 
property damage action which we had removed to Norfolk Superior Court 
when we received notice that the latter action had been transferred under the 
statute (Acts of 1958, ch. 369) to the Municipal Court of Brookline. We are 
still struggling to consolidate that portion of the property damage action with 
the cases now pending in the Superior Court for Suffolk County.” 


The facts thus submitted by an experienced Clerk of the Superior 
Court and by an active practitioner seem to speak for themselves. 
It was also said: 

“Rule 13 of the District Courts provides that parties other than plaintiff 
shall enter their written appearance and file their answers or other pleadings 
within three days after the return day, and upon failure to comply with this 
provision, the clerk shall enter a default. G.L. (Ter. Ed.), ch. 231, § 104, 
provides that a defendant may within two days after the time allowed for 
entering his appearance file in the district court.a claim of trial by the superior 
court. It not infrequently happens that a defendant is defaulted in the dis- 
trict court for failure to appear or answer within the time allowed, and will 
then file his claim of trial by the superior court within the statutory period. 
Some, if not all, of the district courts will send the papers to the superior court 
showing on their face that the defendant is defaulted. Defendant’s counsel 
argue that there is a twenty-one day period from the entry in the superior 
court for appearance and answer, under Superior Court Rule 25. It appears 
to me that Rule 25 applies only where the defendant removes before being 
defaulted. Ordinarily, a defaulted person is prohibited from taking any action 
in a case except that directed toward removing the default. There is no pro- 
vision whatsoever for removing the district court default by appearance and 
answer in the superior court. 


“T suggest adding the following sentence to section 104. ‘Removal of a case 


under this section shall remove any default of a defendant entered for failure 
to appear and answer in the district court.’ ” 
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As every detail of practice in the administration of justice in- 
volves more people than is commonly realized, we think the pic- 
tures thus presented of what goes on inside and outside of the 
court and the clerk’s office indicate that the existing statutory 
details of administration result in unnecessary waste of time, 
expense and general inconvenience and uncertainties for every- 
body concerned. For this reason we recommend H. 2284 with the 
omissions indicated in brackets in lines 5 and 18 to 22 and the 
insertions indicated in italic type in lines 5, 6, and 23 and the addi- 
tion of the following clause in regard to defaults. 


DRAFT ADDITION TO SECTION 104 


Removal of a case under this section shall remove any default of a defendant 
entered for failure to appear and answer in the district court. 





SERVICE ON FOREIGN CORPORATIONS 
(Referred by Resolves, Chapter 4) 


1 Section 1. Section 3 of chapter 181 of the General Laws is 
2 hereby amended by striking out the same and substituting in 
3 its place the following new section:— 

4 Section 3. Commissioner to be appointed Attorney for Service 
5 of Process.— Every foreign corporation, which does business in 
6 this commonwealth or which has a usual place of business in this 
7 commonwealth, or owns real property therein without having 
such a usual place of business, or which is engaged therein, per- 
manently or temporarily, and with or without a usual place of 
10 business therein, in the construction, erection, alteration or 
11 repair of a building, bridge, railroad, railway or structure of any 
12 kind, or in the construction or repair of roads, highways or 
13 waterways, or in any other activity requiring the performance 
14 of labor, or is engaged in the carriage or shipment of freight, 
15 cargo or passengers, whether by rail, vessel, aircraft or any 
16 other means of carriage or shipment, to include all forms of 
17 delivery, pick-up and transporting, shall, before doing business 
18 in this commonwealth, in writing appoint the commissioner and 
19 his successor in office to be its true and lawful attorney upon 
20 whom all lawful processes in any action or proceeding against it 


Oo Cc 


21 may be served, and in such writing shall agree that any lawful 
22 process against it which is served on said attorney shall be of the 
92 


23 same legal force and validity as if served on the corporation, and 
24 that the authority shall continue in force so long as any liability 
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25 remains outstanding against the corporation in this common- 
26 wealth. The power of .attorney and a copy of the vote authoriz- 
27 ing its execution, duly certified and authenticated, shall be filed 
28 in the office of the commissioner, and copies certified by him 
29 shall be sufficient evidence thereof. Service of such process 
30 shall be made by leaving a copy of the process in duplicate with 


31 a fee of two dollars in the hands of the commissioner, or an 
32 associate commissioner, or on the office of the commissioner, 


33 and such service shall be sufficient service upon the corporation. 

Section 2. Section 3A of chapter 181 of the General Laws is 
hereby amended by striking it out and substituting in its place 
3 the following: — Section 3A. Certain Foreign Corporations 
4 failing to register to be deemed to have appointed commissioner 
Attorney for Service of Process. — Any such corporation referred 
to in section three which does not comply with the provisions of 
said section, including a corporation as to which the commis- 
sioner is required by section six to refuse appointment as attorney 
9 for service, shall, without affecting any penalty, liability or 
10 disability impesed by section five, be deemed and held, in rela- 
11 tion to any cause of action or proceeding arising out of such 
12 business, to have appointed the commissioner and his successor 
13 in office to be its true and lawful attorney, and any process in 
14 any such action or proceeding against it served upon the com- 
15 missioner or his successor in office shall be of the same legal 
16 force and validity as if served on such corporation. 

Section 3. Chapter 181 of the General Laws is hereby 
further amended by adding after section 3A, as amended, the 
following new section:— 

Section 3B. Any foreign corporation which transacts any 
business in this commonwealth whether such business consti- 
tutes a single incident, or a series of incidents, and whether such 
business is of a single, or occasional, or recurrent character, 
shall be deemed and held, in relation to any cause of action or 
proceeding arising out of such business so transacted in this 
commonwealth, to have appointed the commissioner and his 
successor in office to be its true and lawful attorney, and any 
process in any such action or proceeding against it served upon 
the commissioner or his successor in office shall be of the same 
legal force and validity as if served on such corporation. 
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We do not recommend the bill. 


Section 1 proposes to “strike out section 3 of G. L., ce. 181 and 
substitute the same section without indicating any change by 
title or otherwise until the bill is compared with the present sec- 
tion word for word. When so compared it appears that the only 
change is the insertion of lines 14-17 (printed in bold type) reading 
as follows: 
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“or is engaged in the carriage or shipment of freight, cargo or passengers, 
whether by rail, vessel, aircraft or any other means of carriage or shipment, to 
include all forms of delivery, pick-up and transporting,” 


These words appear to be beyond the authority of the Common- 
wealth as interfering with foreign and interstate commerce as ex- 
plained by the late Attorney General Parker in 1903 in volume 2 
of the Reports of the Attorney General, 440-441 in an opinion 
requested by the Commissioner of Corporations and citing Crutcher 
v. Kentucky, 141 U.S. 47, Robbins v. Shelby County, 120 U.S. 489, 
and Cooper Mfg. Co. v. Ferguson, 113 U.S. 727. 

Section 2 makes no change except to insert the words “referred to 
in Section 3” which are not needed. 

As to Section 3, it is difficult to know exactly what this sweeping 
language means. It seems to be an attempt to provide that if a 
person in Massachusetts hears an advertisement on television, or 
radio, reads a catalog or other printed advertisement from a cor- 
poration in California which he receives or notices in a magazine in 
a library or a friend’s house, and orders something, he can sue 
the California corporation by service on the commission for $2.00 
in Massachusetts. Does any Massachusetts purchaser expect to be 
able to do that? Does he not expect to take his chances of not 
being able to sue here? 

Massachusetts is trying to attract industry and other business. 
Will such a law help if other states pass reciprocal or, perhaps, 
retaliatory statutes so that Massachusetts corporations could be 
sued in California or elsewhere? Would it not invite varieties of 
“nuisance” suits with no basis except the hope of getting some- 
thing as a settlement merely to avoid expense, or other unexpected 
troubles for Massachusetts business? 





H. 2311, RELATIVE TO THE LIEN UPON THE REAL 

ESTATE OF CERTAIN RECIPIENTS OF 

VETERANS BENEFITS 
(Referred by Resolves, Chapter 98) 

Chapter 115 of the General Laws is hereby amended by strik- 
ing out section 5A, as most recently amended by chapter 487 of 
the acts of 1958, and inserting in place thereof the following 
section :— 

Section 5A. In every case where the applicant for or a re- 
cipient of benefits under this chapter is a dependent mother or 
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father, as defined in section one, with an interest in one or more 
parcels of real estate [and the fair market value of such interest 
is more than fifteen hundred dollars], an instrument signed and 
acknowledged by the veterans’ agent of the town granting such 
benefits and giving notice of a lien upon each such parcel for all 
benefits granted and to be granted under this chapter by such 
town to such mother or father, who shall be named therein, shall, 
not earlier than three days, Saturdays, Sundays and legal holi- 
days excluded, after a like instrument has been sent by certified 
mail to such mother or father, be recorded in the records of the 
county, or of the district, if such county is divided into districts, 
where each parcel lies, without the payment of any fee for such 
recording. Every such instrument shall contain a description 
sufficient to identify each parcel of real estate subject to the 
lien, and upon recording shall create a lien upon so much of such 
mother’s or father’s interest as has a fair market value in excess 
of fifteen hundred dollars, at the time of enforcement or 
satisfaction, which lien shall be superior to any deed, mortgage, 
lien or other encumbrance thereafter recorded. Liens placed 
in the aforesaid manner shall be superior also, to all 
inchoate property rights conferred under the common 
law in joint tenancies and tenancies by the entirety upon 
surviving joint tenants and tenants by the entirety, 
whether such forms of ownership of real estate are created 
before or after the placing of the liens, except that in 
cases where it is proved to the commissioner’s satisfaction 
that a surviving joint tenant or surviving tenant by the 
entirety contributed value to the property and was not 
directly or indirectly the recipient of any of the veterans’ 
benefits paid; liens shall be abated at time of enforce- 
ment or satisfaction to the extent of such value con- 
tributed. Whenever such lien is satisfied or is ordered dis- 
charged as hereinafter provided, an instrument signed and ac- 
knowledged by such veterans’ agent and reciting such fact shall 
be given; and upon the recording of such instrument, such lien 
shall be dissolved. 

Such lien shall be enforceable in the superior court for the 
county where any parcel of the real estate lies by a petition in 
equity brought by the veterans’ agent against all persons ap- 
pearing of record to be interested in the real estate subject to 
such lien, whether as equity owners, mortgagees, lienors, attach- 
ing creditors or otherwise. Such petition shall allege the amount 
claimed under such lien and incorporate a certified copy of the 
recorded instrument creating such lien. At any time before 
final decree, the court, of its own motion or upon the sugges- 
tion of any party, may issue a precept to any other person ap- 
pearing to have an interest, directing him to appear on or be- 
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54 fore a specified day or be forever barred from redeeming from 
55 such lien. Proceeds realized through any such enforcement shall 
56 be apportioned between the commonwealth and the town grant- 
57 ing the benefits in proportion to the amount of their respective 
58 contributions thereto, but in no case for more than the amount 
59 contributed, without interest. Whenever there is on the same 
60 parcel of real estate a lien under this section and also a lien 
61 under chapter one hundred and eighteen A, the proceeds realized 
62 shall upon enforcement be prorated according to the respective 
63 amounts of benefits and assistance granted. No lien under this 
64 section shall be enforceable until after the death of both mother 
65 and father, and then only when written permission has been 
66 obtained from the commissioner, who, in his discretion, may, if 
67 undue hardship might be caused by enforcement, waive en- 
68 forcement in whole or in part, and order a discharge to the extent 
69 waived. If the veterans’ agent neglects or refuses promptly 
70 to refer the enforcement of a lien under this section to the com- 
71 missioner for his approval, or to bring a petition within the 
72 period specified by the commissioner, the commissioner shall 
73 thereupon bring the petition in his own name; and in such 
74 event, all proceeds shall be retained by the commonwealth. 

75 Any conveyance of real estate by a mother or father within two 
76 years before an application for veterans’ benefits, unless for fair 
77 market value, shall be deemed to be in avoidance of the pro- 
78 visions of this section and shall make such mother or father 
79 ineligible to receive veterans’ benefits. 


We do not recommend this bill which consists merely of the 
omission of the bracketed words in lines 8 and 9 and the insertion 
of the words in bold type in lines 23 and 24 and 25 to 38. 

We think it would add new uncertainties and defects in land 
titles and invite law suits at a time when Massachusetts by its 
recent statutes has taken a leading position in protecting the 
marketability of land by avoiding such defects and uncertainties. 
The word “inchoate” in line 27 does not describe the rights in 
joint tenancy or tenancy by the entirety which are vested as dis- 
tinguished from the contingent interests in dower and curtesy to 
which the word “inchoate” applies. 


See recent opinion of the Justices, 337 Mass. 786 at pp. 791-2 and 
794-5 and Black’s Law Dictionary, 4th ed., p. 904. 
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PARTIES AND PRACTICE AND NOTICE ON APPEALS 
FROM ZONING AND PLANNING BOARDS OF APPEAL TO 
THE SUPERIOR COURT “SITTING IN EQUITY” 


It has been called to the attention of the Judicial Council that 
there have been and still are, differences of opinion among the of- 
fices of the Clerks of Court in some counties and serious uncer- 
tainty among members of the bar and members of Zoning and Plan- 
ning Boards and Town Counsel in various municipalities as to the 
nature of appeals from Boards of Appeal to the Superior Court, the 
notice required and parties involved in connection with them. 

Some account of the results of such uncertainties appeared in 
the Massachusetts Law Quarterly for March, 1958. 

We have also received helpful information and citations in re- 
gard to these matters from the Town Counsel of Westwood, and 
the Town Counsel of Brookline. 

The most serious specific illustration of the results of the un- 
certainties appears in the following letter which we received from 
the Chairman of the Board of Appeals in one of our larger towns 
as follows: 

“I was very pleased to read the article of Mr. Kellogg on Appeals to the 
Superior Court from Decisions of Planning Boards and Boards of Appeals. 
(P. 21, March issue.) Certainly some legislative remedy is imperative. As 
Chairman of a Board of Appeals I think that Mr. Kellogg has, if anything, 
understated the present confusion. 

“To begin with, the tenor of Supreme Court decisions has been such that 
any appellant has a better than even chance of overthrowing a Board of Ap- 
peals decision if the Board has favored its applicant. Therefore, appeals have 
multiplied. 

“Then, there is no certainty, as Mr. Kellogg states, as to procedure. In a 
recent appeal from my Board, the appellants chose to begin by writ, return- 
able the first Monday of the following month. It was served on the Board 
within the 15-day period, but not filed with the Clerk of Court in that period. 
The Board of Appeals demurred, on the ground that the appeal had been filed 
late. The Superior Court judge asked how the interests of the Board had been 
prejudiced and overruled the demurrer. The interests of the Board, of course, 
are not prejudiced, even by a reversal. But in this case the original applicant, 
relying on the fact that no appeal had been filed within 15 days, proceeded to 
build an expensive structure in accordance with the decision of the Board. At 
the subsequent hearing, the Board was overruled. The Board has no interest 
in an appeal to the Supreme Court. The structure, now built, has become il- 
legal. Certainly somebody’s interests have been prejudiced here. 

“The plain fact of the matter is that the present law sets up a sham trial 
between shadow adversaries. The real parties in interest do not come to grips. 
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I think I would go further than Mr. Kellogg and completely omit the Board 
of Appeals as a party. Let its records and its decision come before the Superior 
Court. Let the Board itself remain aloof from the appeal. If there were no 
other reason for this suggestion, consider the fact that Board members, al- 
ways unpaid, must spend countless hours waiting to testify in Superior Court 
during their working days. Normally they accept the job thinking it will in- 
volve evening hours on civic duty. If you want to discourage civic-minded- 
ness, just suggest to a proposed member that he may find himself pacing 
court-house corridors by the hour, whenever a loser before his Board decided 
to appeal! 


“IT have no draft of legislation to offer. But possibly these comments may 
contribute something to the thinking on the subject. 


Very truly yours,” 


The present zoning provisions appear in Section 21 of G. L. 
Chapter 40A as follows: 


“§ 21. Appeals to Superior Court; Costs; Precedence. 


“Any person aggrieved by a decision of a board of appeals, whether or not 
previously a party to the proceeding, or any municipal officer or board, may 
appeal to the superior court sitting in equity for the county in which the land 
concerned is situated; provided, that such appeal is filed in said court within 
twenty days after such decision is recorded. Notice of such appeal shall be 
given to such city or town clerk so as to be received within such twenty days. 
The court shall hear all pertinent evidence and determine the facts, and, upon 
the facts as so determined, annul such decision if found to exceed the authority 
of such board, or make such other decree as justice and equity may require. 
The foregoing remedy shall be exclusive, but the parties shall have all rights 
of appeal and exception as in other equity cases. 


“A city or town may provide any municipal officer or board with legal coun- 
sel for appealing, as provided in this section, a decision of a board of appeals 
and for taking such other subsequent action as parties in other equity cases are 
permitted to take. 


“Costs shall not be allowed against the board unless it shall appear to the 
court that the board in making the decision appealed from acted with gross 
negligence, in bad faith or with malice. 

“Costs shall not be allowed against the party appealing from the decision of 
the board unless it shall appear to the court that said appellant or appellants 
acted in bad faith or with malice in making the appeal to the court. 

“All issues in any proceeding under this section shall have precedence over 
all other civil actions and proceedings. (Amended by 1953, 102; 1954, 368, $§ 1, 
2; 1957, 199, § 1, appvd. March 15, 1957.) 


By Section 22, the Superior Court shall have 


“Jurisdiction in equity to enforce the provisions of this chapter and any 
ordinances or by-laws adopted thereunder, and may restrain by injunction vio- 
lations thereof.” 
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and 





“If the Attorney General questions the validity of any ordinance or by-law 
adopted by a city or town under this chapter, he shall bring an information 

. .in the Superior Court sitting in equity . . . for a declaratory decree to de- 
termine the validity. ...” 


Planning Board appeals (substantially similar to Section 21 
above quoted) are provided for by Chapter 41, Section 81BB as 
follows: 

“Section 81BB. Any person, whether or not a party to the proceedings, ag- 
grieved by a decision of a board of appeals under section eighty-one Y, or by 
any decision of a planning board concerning a plan of a subdivision, or by the 
failure of such a board to take final action concerning such a plan within the 
required time, or any municipal officer or board, may appeal to the superior 
court sitting in equity for the county in which the land concerned is situated; 
provided, that such appeal is entered within twenty days after such decision 
has been recorded in the office of the city or town clerk or within twenty days 
after the expiration of the required time as aforesaid, as the case may be, and 
notice of such appeal is given to such city or town clerk so as to be received 
within such twenty days. The court shall hear all pertinent evidence and de- 
termine the facts, and upon the facts so determined, shall annul such decision 
if found to exceed the authority of such board, or make such other decree as 
justice and equity may require. The foregoing remedy shall be exclusive, but 
the parties shall have all rights of appeal and exceptions as in other equity 
cases. 

“A city or town may provide any municipal officer or board with legal coun- 
sel for appealing, as provided in this section, a decision of a board of appeals or 
a planning board and for taking such other subsequent action as parties in other 
equity cases are permitted to take. 

“Costs shall not be allowed against the planning board or board of appeals 
unless it shall appear that such board acted with gross negligence or in bad 
faith. 

“All issues in any proceeding under this section may be advanced for speedy 
trial over other civil actions and proceedings. (As amended by 1953, 674, §7; 
1955, 348; 1957, 199, §2.)” 


Whatever may have been the earlier uncertainties or misunder- 
standings in regard to the meaning of these sections may have re- 
sulted from the fact that, unlike an appeal from one court to an- 
other court, the appeals are from an administrative board to the 
Superior Court. Following the opinion in the zoning case of Pen- 
dergast v. Board of Appeals of Barnstable 331 Mass. 555 the mean- 
ing of former section 30 of Chapter 40—now section 21A of Chapter 
40A—was succinctly stated in Cefalo v. Board of Appeals of Bos- 
ton, 332 Mass. 178, at p. 180, as follows: 

“This section provides that any person aggrieved by a decision of the board 
‘may appeal to the superior court sitting in equity.’ This provision, like the 
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similar provision applicable outside of Boston now found in G. L. (Ter. Ed.) 
c. 40, s. 30 (c. 40A,s. 21) ... has always been understood as requiring a suit in 
equity to be brought in court with the usual incidents of such a suit. Lambert 
v. Board of Appeals of Lowell, 295 Mass. 224. The suit marks the transfer of 
the controversy from the administrative into the judicial field. It is to be ex- 
pected that such a suit will have the usual concomitants of a suit in equity, 
including parties plaintiff and parties defendant. The practice has been uni- 
formly in accord. That the statute itself contemplates that there will be par- 
ties on both sides of the suit is shown by the sentence reading: “The foregoing 
remedy shall be exclusive, but the parties shall have all the rights of appeal and 
exception as in other equity cases.’ ” 


The procedure as set forth above has been reiterated by the Court 
since the Cefalo decision. Devine v. Zoning Board of Appeals of 
Lynn, 332 Mass. 319; Rettig, et al. v. Planning Board of Rowley, 
332 Mass. 476, and Rodenstein v. Board of Appeals of Boston, 1958 
Ad. Sh. 599. 

While that brief statement seemed clear its clarity has not yet 
become fully and generally familiar to various, and, perhaps, many 
officials as well as lawyers. At the Lawyers’ Institute in Plymouth, 
in 1958, Mr. Justice Murray of the Superior Court pointed out a 
number of illustrations of current uncertainties of counsel and at 
the same meeting another justice of the court mentioned a pending 
case in which the cautiously careful lawyer for the appealing party, 
filed a bill in equity, an appeal, a petition for mandamus and peti- 
tion for certiorari hoping that one of them would present the case 
properly. This is an obviously unfortunate condition which can and 
should be ended in the interest of justice by an unmistakeable re- 
vision of the wording of the sections about appeals above quoted. 

For these reasons we recommend the following: 


DRAFT ACT 


Chapter 40A of the General Laws is hereby amended by striking out the first 
paragraph of Section 21 as amended by Chapter 175 of the Acts of 1958 and 
substituting the following paragraphs: 

“Any person aggrieved by a decision of the Board of Appeals, whether or not 
previously a party to the proceeding, or any municipal officer or Board, may 
appeal to the Superior Court for the county in which the land concerned is 
situated, by filing a bill in equity within twenty days after the decision has been 
filed in the office of the City or Town Clerk. Notice of the filing with a copy of 
the bill in equity shall be given to such City or Town Clerk so as to be received 
within such twenty days. The bill shall allege that the decision exceeds the 
authority of the Board, and any facts pertinent to that issue, and shall contain 
a prayer that the decision be annulled. There shall be attached to the bill a copy 
of the decision appealed from, bearing the date of filing thereof, certified by the 
City or Town Clerk with whom the decision was filed. 
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“Where the bill is filed by someone other than the original applicant, appellant, 
or petitioner, such original applicant, appellant, or petitioner and all the mem- 
bers of the Board of Appeals shall be named as parties respondent with their 
addresses. To avoid delay in the proceedings, instead of the usual service of 
process on a bill in equity, the plaintiff shall within fourteen days after the filing 
of the bill in equity give written notice thereof, with a copy of the bill by delivery 
or certified mail to all respondents, including the members of the Board of Ap- 
peals, and shall, within seven days after the entry of the bill file with the clerk of 
the court an affidavit that such notice has been given. If no such affidavit is filed 
within such time the bill shall be dismissed. No answer shall be required but an 
answer may be filed (and notice with a copy and an affidavit of such notice given 
to all parties as above provided within seven days after the filing of the answer). 
Other interested persons may be permitted to intervene, upon motion. The clerk 
of the court shall give notice of the hearing as in other cases without jury, to all 
parties, whether they have appeared or not. The court shall hear all evidence 
pertinent to the authority of the Board and determine the facts, and, upon the 
facts as so determined, annul such decision if found to exceed the authority of 
such Board, or make such other decree as justice and equity may require. The 
foregoing remedy shall be exclusive, but the parties shall have all rights of appeal 
and exception as in other equity cases.” 

A revision of provisions in Chapter 41 relative to planning ap- 
peals should be made for similar reasons. A draft act for this 
purpose will be submitted to the committee to which this part 
of the report is referred. 





RECORDING NOTICE OF CONDITIONAL 
ZONING VARIANCES 


Another zoning question and warning was explained in the 
Massachusetts Law Quarterly for April 1959 by a member of the 
Brookline Zoning Board, as follows: 

“Arthur Vendor owned a house in a district zoned for two-family houses. 
During the war, because of the housing shortage, he obtained a variance for 
five years to allow him to install a third housekeeping apartment on the third 
floor of his house. Four years later he sold his house to Bradley Vendee, who 
inquired at Town Hall and was told that the third apartment was permitted 
by the Board of Appeals. So Mr. Vendee figures that he could afford to buy 
the property, counting on the rent from two apartments. After living in his 
new house of a year, he was notified that he must reconvert to a two-family 
house. This was a bitter blow. He could not meet the mortgage payments 
with the rent from only one tenant. Whose fault was it that he got into this 
difficulty ? 

“Aaron Vendor owned and lived in a large house in a single family dwelling 
zone, but under a variance he was allowed to convert it into a two-family 
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house on condition that the owner live in one of the two apartments. Some 
years later he decided to move to Florida, and sold his house to Bennett 
Vendee for investment property. Mr. Vendee’s title examiner thought he was 
being very cautious when he telephoned to Town Hall and was assured that a 
variance had been granted, but was not told about the condition. Mr. Vendor 
had not misrepresented the situation. Has Mr. Vendee any remedy? 

“Would it be possible for the Board of Appeals, when granting a variance 
limited as to time, or subject to a condition to be performed by the owner, to 
impose a further condition that the appellant record a caveat or notice in the 
Registry of Deeds stating that a limited or conditional variance had been 
granted and referring to the appropriate town office where the terms of the 
variance were on file? Or would legislation requiring such a notice to be re- 
corded be advisable? 

“There can be no doubt that a Board of Appeals has the authority to limit 
a variance or to make it conditional on the appellant complying with specified 
regulations. See G.L. C. 40-A, Sec. 15, last sentence of subsection (3).” 


A member of the Springfield bar wrote in the July “Quarterly” 
(p. 51): 

“Mr. Bond’s suggestion presents the same problem that arises on all title 
examination questions. It doesn’t pay to rely on an oral telephone answer 
when certifying to the record title. 

“Being on a Board of Zoning Appeals myself, I would think it wise to have 
a notice, maybe in affidavit form, signed by the Chairman of the Board 
recorded in the Registry of Deeds at the expense of the owner. Careful index- 
ing would be important to be certain that the instrument would come to light 
upon running the index. A reference on the margin of the deed by which the 
owner got title would be preferable but instructions to the Registry of Deeds 
would be desirable. 

“Our Board of Appeals in Longmeadow has not issued the type of variance 
you refer to in your memo during my term of office of about ten years. I thank 
you for raising the problems and will try and keep the proposed recording 
solution in mind when, as and if we should issue such a conditional decision. 

“T would agree as to the Board’s powers. We have issued one permit for a 
gas station on condition they don’t fly loose cheesy flags, etc., i.e., limiting their 
advertising to one standard large sign, the name on the station and on the 
pumps and products in racks.” 


We have received another suggestion that legislation is needed 
because recording of such a notice was refused by the register of 
deeds in, at least, one county for lack of authority which is not 
specifically given by statute. The recording of all variances would 
overload the registry, but fairness seems to call for recording con- 
ditional ones. 

We think the suggestion that “a variance limited as to time or 
subject to a condition to be performed by the owner” or otherwise 
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should also be conditioned on the recording of a notice to prevent 
the misfortune described. 


As an addition to the statutes in recent years to improve the 
marketability of land by protecting titles from pitfalls, we recom- 
mend the following: 


DRAFT ACT 

Section 1. Section 18 of chapter 40A of the General Laws is hereby amended 
by adding the following sentence: 

Limited or conditional zoning variances and special permits shall not take 
effect until a notice is recorded by the town clerk in the Registry of Deeds for 
the county in which the land lies, certified by the chairman or clerk of the Board 
of Appeals, containing the name and address of the land owner, identifying the 
land affected, and stating that a limited or conditional variance or special permit 
has been granted which is set forth in the decision of the Board on file in the 
Clerk’s office of the City or Town in which the land lies. 

Section 2. The fee for the recording by the town clerk of the notice of or lim- 
ited or conditional zoning variance or special permit required by section 18 of 
chapter 40A, as amended by section 1 of this act, shall be paid by the owner, or 
on his behalf, and the notice shall be indexed in the grantor index under the name 
of the owner of record. 





COMPUTATION OF INTEREST BY CLERKS 
We have also received the following suggestions: 

“May I bring to your attention the rather confused state of the law con- 
cerning interest on damages? 

“By Section 6B of Chapter 231, the clerk shall add to the verdict or finding 
for damage for personal injury, consequential and property interest from the 
date of the writ. By Section 11 of Chapter 229, as it is commonly interpreted, 
interest on damages for wrongful death is added by the jury or, if none, by the 
court. By Section 37 of Chapter 79, interest on damages for taking by eminent 
domain is computed by the court and added to the jury’s verdict. Presumably, 
in a case tried without jury, the court adds interest to its finding. It should be 
noted that the damages bear interest ‘until paid,’ and that ‘such’ interest shall 
be computed by the court. It seems quite impossible for the court to comply 
with this provision. 

“T am not sure just what the correct procedure is concerning interest in a 
judgment on an auditor’s report. Section 6B of Chapter 231 speaks only of 
a verdict or a finding. Section 8 of Chapter 235 provides for computing 
interest on the amount of an auditor’s report but I know of no provision for 
adding interest from the date of the writ. 

“Would it not be less confusing if in all instances above mentioned the clerk 
added interest?” 


The following amendments were submitted for consideration: 
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INTEREST ON VERDICTS, FINDINGS, AND ORDERS 
FOR JUDGMENT ON AUDITOR’S REPORTS 

GL. (Ter. Ed.), ch. 231, § 6B. 

Add after “made” in the first line the words “or an order for judgment made 
on the report of an auditor.” 
G.L. (Ter. Ed.), ch. 229, § 11. 

Add after “added” the words “by the clerk of the court.” 
G.L. (Ter. Ed.), ch. 79, § 37. 

Strike out Section 37 and substitute the following:— 


“Damages under this chapter shall bear interest at the rate of four per cent 
per annum from the date as of which they are assessed until paid, except as 
herein otherwise provided. Interest shall be added by the clerk of the court 
to the damages expressed in a verdict, finding, or order for judgment on an 
auditor’s report. An award shall not bear interest after it is payable unless 
the body politic or corporate liable therefor fails upon demand to pay the 
same to the person entitled thereto.” 


Section 37 now reads: 
§ 37. Interest. 


Damages under this chapter shall bear interest at the rate of four per cent 
per annum from the date as of which they are assessed until paid, except as 
herein otherwise provided, [and such interest shall in a case tried by jury be 
computed by the court and added to the jury’s verdict; but] an award shall not 
bear interest after it is payable unless the body politic or corporate liable 


therefor fails upon demand to pay the same to the person entitled thereto. 
(Amended by 1956, 647.) 


Accordingly, we recommend the amendments suggested above 
and submit the following: 


DRAFT ACT 

Section 1. Section 6B of chapter 231 of the General Laws is hereby amended 
by adding after the word “made” in the first line the words “or an order for 
judgment made on the report of an auditor.” 

Section 2. Section 11 of chapter 229 is hereby amended by inserting after 
the word “added” the words “by the clerk of the court.” 

Section 3. Section 37 of chapter 79 is hereby amended by striking out the 
words “and such interest shall in a case tried by jury be computed by the court 
and added to the jury’s verdict; but” and inserting as a sentence, in place thereof 
the words “Interest shall be added by the clerk of the court to the damages 
expressed in a verdict, finding or order for judgment on an auditor’s report,” so 
that the section will read: 

“Damages under this chapter shall bear interest at the rate of four per cent 
per annum from the date as of which they are assessed until paid, except as 
herein otherwise provided. Interest shall be added by the clerk of the court 
to the damages expressed in a verdict, finding, or order for judgment on an 
auditor’s report. An award shall not bear interest after it is payable unless 
the body politic or corporate liable therefor fails upon demand to pay the 
same to the person entitled thereto.” 
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DENIAL OF SIGNATURE AND DEMAND FOR PROOF 


Section 29 of G.L. Chapter 231 provides that a signature to an 
instrument declared on, or set up in an answer, shall be taken as 
admitted unless a denial of genuiness and demand for proof is made 
within the time permitted for answer—3 days in the District Court, 
20 in the Superior Court. The statute does not give the court any 
authority to extend the time for filing such a “denial and demand.” 

Section 30 of the same chapter requires the same sort of “denial 
and demand” when it is alleged that a party is an administrator, 
executor, corporation, ete. In Boudreau v. N. E. Transportation, 
315 Mass. 423, 426; Boutillier v. Wesinger, 322 Mass. 495, 496-497; 
and Salvato v. DiSilva Transportation Co., 329 Mass. 305, 308-309, 
the Supreme Judicial Court held that the trial judge had no 
authority to grant an extension of time for the filing of such 
“denial and demand.” 

By Chapter 179 of 1949, on recommendation of the Judicial 
Council in its 24th report (p. 28), for reasons there stated, Section 
30 was amended by adding “or within such further time as the 
court may allow on motion and notice.” By oversight, Section 29 
was not also amended. We think it should be so amended and 
recommend the following: 





DRAFT ACT 
Section 29 of chapter 231 of the General Laws is hereby amended by inserting 
after the word “answer” the words “or within such further time as the court may 


allow on motion and notice.” 














al 
an 
he 
29 
nd 


ing 


1ay 





P.D. 144 JUDICIAL COUNCIL 73 


STATISTICAL INFORMATION AS TO THE BUSINESS 
OF THE VARIOUS COURTS 


Chapter 707 of 1956 created the office of Executive Secretary to 
the Supreme Judicial Court and provided that the statistics of 
business should be collected by him. Such information, therefore, 
will appear in his report (Public Document No. 166), and to avoid 
expense of printing will not be duplicated in this report, with one 
exception. The Administrative Committee of the District Courts 
issues annual circular letters to the justices, clerks and probation 
officers of the 72 District Courts (other than the Municipal Court 
of the City of Boston). The substance of these letters have gen- 
erally been reprinted as an appendix to our reports. The circu- 
lar of July Ist, 1957, was reprinted in the Massachusetts Law 
Quarterly for July, 1957, for the information of the bar as to the 
directives of the Committee under the “full time” judges act of 
1956 (C. 738). In view of the constant discussions of these courts 
we reprint, in Appendix B, the five year comparative table of 
business and the comments of the Committee on the work of these 
courts in order that their business and the work of the Committee 
may be more generally understood. The table of business of each 
court will appear in Mr. Daly’s report. 

We recommend the reading of the report of the Administrative 
Committee (in Appendix B, page 79) by practitioners as it con- 
tains much practical and helpful information. 

Respectfully submitted, 


Freperic J. Muupoon, Chairman, 
STANLEY E. Qua, 

Revsen L. Lurie, 

JOHN E. Fenton, 

JoHN C. Leaaart, 

EvisaAH ADLow, 

KENNETH L. NasH, 

CuHar.Les W. Bartlett, 
Livincston HALL, 

RayMOND F. Barrett. 
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APPENDIX A 


Remarks or Hon. FRANK J. MURRAY OF THE SUPERIOR COURT 
oF MASSACHUSETTS AT THE NATIONAL INSTITUTE OF CRIME 
AND DELINQUENCY AT SWAMPSCOTT, JUNE 1, 1959 
(Referred to on Page 14 of This Report) 


“Youthful Offenders” 

Let me say at the outset that in giving the views I shall express 
here today I do not speak nor purport to speak for any of my asso- 
ciates. I have no way of knowing whether my colleagues would 
agree or disagree with the observations I shall make, for I have not 
consulted them. 

In this discussion of the youthful offender it is understood that 
we are considering the young responsible criminal—the youth who, 
alone or with companions, engages in an act or omission pro- 
hibited by laws enacted for the protection of the public and made 
punishable by the State in a judicial proceeding in its own name. 
It is also understood that we are discussing those who, because they 
are over fourteen years of age, are presumed to have sufficient in- 
telligence to understand the nature and consequences of their acts 
and to be capable of distinguishing between right and wrong. We 
are not here concerned with the problem or treatment of those 
who are not criminally responsible for their acts. 

In common with others, we recognize that there exists a serious 
problem of crime and delinquency. It takes only ordinary percep- 
tion on the part of a judge in the criminal sessions, sitting in both 
urban and rural communities here in Massachusetts, as I have done 
for twelve years, to recognize the fact that respect for law and 
order among youth generally is at a dangerously low level, and 
bids fair to decline further. 

The questions posed for discussion today are two: should there 
be special procedures and correctional facilities for the youthful 
offender, and, secondly, what are the values and pitfalls in planning 
a sound program? 

Aside from the arbitrary classification of responsible criminals 
between the ages of seventeen and twenty-two as constituting a 
group requiring special handling by the courts, there are certain 
phases of the proposed adjudication and sentencing of such of- 
fenders which seem to me deserving of very careful and cautious 
scrutiny. 

The proposal for special procedures of young criminals immedi- 
ately brings into focus the traditional role and function of the 
criminal courts in the administration of justice. 
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What is that role? What is the function? 

The courts constitute a branch of government equal and co- 
ordinate with the legislative and executive branches, and inde- 
pendent of them. It is a branch of government that possesses au- 
thority to deal with past deeds and misconduct of persons who are 
brought before it. The judgments and orders of the criminal court 
depends upon a determination of what a person has done—not 
what kind of a person he is. The function of the court is to enforce 
the law. The court sitting for the transaction of criminal business 
determines whether the defendant has committed the crime with 
which he is charged, and, if so, metes out punishment in some form, 
including probation. 

The traditional and historic role of the court is that of a disci- 
plinary agency—not a social agency. Prevention of crime is not 
the primary duty of the courts. That is the duty of society itself, 
and every member of it. That is not to say that the court must 
stand aside and apart from society’s efforts to prevent crime. On 
the contrary, the court is part of the whole social fabrice—and a 
very important part—and the manner in which it handles criminals, 
including young criminals, has a profound effect and influence 
upon prevention of crime in our communities. 

Punishment is the means—not the end—of criminal justice, and 
there is no convincing proof, despite bland assertions frequently 
made, that punishment has failed as an effective method of protect- 
ing society. The courts have, and should have, compassion on 
offenders who already are the tragic victims of unjust or unsafe 
conditions regrettably to be found among the harsh realities of life 
and beyond the offender’s control. Compassion has its proper place 
in such cases, as it affects the determination of the punishment to 
be imposed, but compassion should play no part at all in the ad- 
judication of criminal responsibility. 





In the amelioration of human affairs in relation to crime and 
delinquency, the traditional role of the court should not be weak- 
ened or compromised. Universal experience offers persuasive proof 
of the necessity of a clearly-defined and authoritative disciplinary 
agency to promote and protect the common good. Operation of the 
criminal courts will continue to have the confidence of the com- 
munity so long, and only so long, as there is justified popular belief 
that justice, measured by tangible objective standards, is being 
rightly administered. 

There is grave danger to the safety and good order of the social 
unit when the role of the court becomes confused in the public 
mind. There is real danger in the confused impression, unfortu- 
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nately expanding, that it is the function of the court to do some- 
thing for the criminal which will make him good, to do something 
for him which he can only do for himself, to make him good in 
spite of himself; and that if he does not improve his criminal 
tendencies after adjudication and sentence, it is the fault of the 
court, not his. The unchecked spread of such impression can lead 
only to consequences inimical to a sound administration of justice. 
That doctrine strikes at the very heart of the basic truth: that ulti- 
mately no one can be improved except by himself, and that his 
attitude in “facing up” to his responsibility will be the decisive 
factor, notwithstanding all that society may try to do for him. 

There is no substitute for self-discipline, family responsibility, 
and the practice of a firm religious faith. Society cannot supply to 
anyone the virtues of self-help and self-mastery. These are interior 
disciplines. They are of the very essence of character. As President 
Lowell of Harvard once said of the youthful adolescent, “You may 
aid him, you may guide him, you may suggest to him, and above all 
you may inspire him; but the only thing worth having is that which 
he gets by his own exertions, and what he gets is proportionate to 
the efforts he puts into it.” 

To insist upon the distinction between the things that society 
can do for people and the things they must do for themselves does 
not mean the withdrawal and abandonment of society’s responsibil- 
ity to protect itself. Quite possibly it will be required to do more 
in the future. But whatever lies ahead, those engaged in social ac- 
tion, whether in making policy or in carrying it out, should recog- 
nize the basic truth of personal responsibility for criminal conduct, 
and should adapt their efforts to it. They should remember that it 
has been the almost invariable disposition to disclaim personal re- 
sponsibility for moral lapse or fault, and to impute the blame to 
other persons, or to things, or to conditions—to blame even society 
itself. This is the confused and harmful philosophy of excuse. We 
should not permit it to gain a foothold in our courts to impair, or to 
become a substitute for, the rule of personal accountability. 

The second point I would make in this discussion relates to the 
specific provisions of the proposals for youthful offender procedure. 

The procedure for special handling of youths between the ages of 
seventeen and twenty-two would engraft upon the court the per- 
formance of new duties in the trial, adjudication and sentencing of 
young criminals, but provides no recognizable standards for the 
substantial carrying out of such duties. 

At the outset of such new procedure the court is required to de- 
termine whether the offender “might derive benefit from special 
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youthful offender treatment” or “will not derive benefit from the 
application of special youthful offender treatment.” The treatment 
referred to is defined as “corrective and preventive guidance and 
training designed to protect the public by correcting social behavior 
of youthful offenders.” Before determining whether the offenders 
“might derive benefit from special youthful offender treatment,” 
the court may commit him to the “Youth Correction Authority” 
for observation and study. That study includes “a mental and 
physical examination to ascertain his personal traits, his capabili- 
ties, pertinent circumstances of his school, family life, any previous 
delinquency or criminal experience, and any mental or physical de- 
fect or other factor contributing to his delinquency.” If the court 
determines to “employ the youthful offender adjudication proceed- 
ings, it shall describe the proceedings and the significance of adjudi- 
cation to the alleged offender,’ who may then consent or decline to 
be proceeded against as a “youthful offender.” 

How are these duties to be carried out? Faced with the very 
practical problem of acting fairly, justly and reasonably, the judge 
must ask himself these questions: 

First, what are the standards by which I can determine 
whether this offender “might derive benefit from the youthful 
offender treatment’’? 

Secondly, what are the standards by which I can determine 
that he will not? 

Thirdly, what will guide me in determining whether he needs 
any such treatment at all? 

Next, what are the standards that will enable me to decide 
that this offender might derive benefit from the new procedure, 
while his companion in the crime will not? 

Finally, exactly what is the tangible objective treatment which 

“corrects social behavior of youthful offenders’’? 

If by such treatment is meant punishment of the offender, the 
judge will want to know that. If it is something added to punish- 
ment, the judge will want to know that, too. And if it is something 
other than punishment, surely the judge will want to know that,— 
and, what is more, he will want to know the essence of the treat- 
ment. I am frank to say that these proposals suggest to me no 


standards by which, in a practical way, the duties imposed can be 
carried out. 


But, going a step beyond the adjudication, there is the matter of 
the proposed “control” of the offender by the “Youth Correction 
Authority” that involves serious questions. It is proposed that if 
the “Youth Correction Authority” is of the “opinion” that the dis- 
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charge of a person upon reaching his twenty-sixth birthday would 
be “inconsistent with the protection of the public or that such dis- 
charge would be dangerous to the public because of the person’s 
mental or physical deficiency, disorder or abnormality, the author- 
ity shall make application to the court for an order continuing 
control.” The person shall have the right to “a jury trial on the 
question of whether release from control would be dangerous to 
the public and the court order directing the same shall be subject 
to the person’s right to appeal.” 

Under such provisions, the continued restriction upon the of- 
fender’s liberty is determined by what the authority, and a concur- 
ring judge, thinks of the personal qualities and traits of the of- 
fender, and not upon his conduct involved in the crime. 

What are the standards by which it is to be determined that his 
release from control would be dangerous to the public? If he is 
mentally ill, there are adequate existing provisions of law for his 
transfer to and confinement in a hospital for the mentally ill. Why, 
then, should the “Youth Correction Authority” retain control over 
him? If he is a sexual offender, there are provisions of law for con- 
finement in an established treatment center for sexual offenders. 
Why should control over him in such case be retained by the “Au- 
thority”? If he is a defective delinquent, probably there are pro- 
visions of law for his confinement in the defective delinquent cen- 
ter. Should the “Authority” have priority here? 

But what if the offender cannot be classified as any one of these? 
By what standard is his right to liberty to be judged? Suppose the 
Authority refuses release of a sane responsible criminal at the end 
of his term because of a character trait or tendency which it con- 
siders dangerous, a trait not present in the crime for which he was 
convicted and sentenced. What then? If a person may be deprived 
of his liberty, not for what he has done but because of the “opinions” 
of public officials as to the kind of a person he is, has not the pro- 
cedure at that point ceased to be punishment? Is it not something 
over and above punishment? Is it not something worse than pun- 
ishment? 


Deprivation of liberty, even by process of law, is a serious and 
great loss to anyone. The demand for liberty springs from our very 
nature. When loss of liberty is threatened by process of law, every 
man demands that he be judged by his actions, and not by what 
some public official or judge thinks he may do because of the kind 
of a person they believe him to be. 

In the absence of recognizable standards which meet the test of 
due process of law, deprivation of the liberty of such persons can 
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only be described as arbitrary and unjust. The right of appeal can- 
not alter the unlawful character of the detention. 

Certainly, society should try to improve bad conditions. There 
can be no quarrel with those who strive by social action to relieve 
the external pressures, the product of unjust or unsafe conditions, 
that bear upon many; some ultimately to the breaking point. But 
social legislation is full of pitfalls, and new proposals should be 
subjected to the most searching scrutiny as to their effect upon per- 
sons, and upon the courts and procedures that are of the very warp 
and woof of our society. With those objectives in mind I have 
analyzed the proposals here. 





APPENDIX B 


Che Commonwealth of Massachusetts 


ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 


To THE JusTICES, CLERKS AND PROBATION OFFICERS OF THE District Courts: 


December 1, 1959 


We present our annual letter, including the completed statistical sheet for the 
work of the district courts for the period beginning July 1, 1958 to and includ- 
ing June 30, 1959. When we speak of this year or last year we mean in each 
instance this period. In order to reduce the size of the statistical sheet certain 
items have not been set forth as formerly, though they have been received and 
might prove useful if specially sought. Because it seemed highly desirable to set 
forth in some detail the work of the courts in dealing with “remand or transfer 
cases” received by the district courts under the provisions of Acts of 1958, 
chapter 369 (General Laws, chapter 231, section 102C), these other customary 
items were deleted from the charts in order not to make the report too unwieldy. 
We have not separated in this chart the number of contract entries or trials 
from the tort as formerly feeling that the prior reports had served a useful pur- 
pose and no longer are necessary. We have also separated the number of trials of 
regular civil entries from the summary process trials. In doing so the result 
seems more accurate in arriving at the work of the full time judges, for under 
the provisions of the Acts of 1958, chapter 675, section 1, any judge or special 
justice other than full time judges may hear and determine summary process 


cases. Insofar as is possible comparisons have been made. The five year com- 
parable figures are: 
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1954-5 1955-6 1956-7 1957-8 1958-9 


Civil Writs Entered 63,798 73,868 75,993 79,817 73,988 

Tried 8,732 8170 7,957 7,701 8,467 
Summary Process (Ejectment) 8,072 8542 8326 8950 9,151 

Tried 3,578 3,229 2,971 2,795 2,511 
Removals to S. C. 9,248 13,569 14409 16,100 7,020 
Rep. to Appellate Div. 92 99 97 87 63 
Appealed to Supreme Judicial Court 11 13 15 25 12 
Supplementary Process 20,927 21,953 24,251 24,713 25,837 
Small Claims 70,877 68,153 68,546 68,281 68,192 
Criminal Cases Begun 202,126 201,730 223,760 236,519 242,208 
Criminal Appeals 4,057 3,940 4,038 3,959 4,382 
Drunkenness 52,917 51,517 52,673 52,975 53,749 
Automobile Cases (total) 103,374 104,784 119,162 126,953 132,452 
Operating under Inf. Int. Liquor 5,767 5,948 6,351 6,062 5,918 
Juvenile Cases Under 17 Years 6,934 8169 9,204 10,235 9,153 
Neglected Children 547 700 733 553 582 
Parking Tickets Returned 641,021 751,606 817,488 865,912 798,983 
Number of Insane Commitments 5,763 5,745 5,880 5,680 5,540 


UnirorM ReEcrprocaL ENFORCEMENT OF Support Act, CHAPTER 273A 


1955-6 1956-7 1957-8 1958-9 
No. of Cases Initiated 840 826 977 1,070 
No. of Cases Received 
(Other States) 351 345 396 456 
Amount of Money 
Collected $318,407.29 $601,370.86 $822,162.75 $1,018,258.46 


REMAND OR TRANSFER CASES 
Acts of 1958, Chapter 369 
(General Laws, Chapter 231, Section 102C) 


1958-9 
Cases Received 3,788 
Cases Tried 816 
Cases Retransferred After Trial 266 
Cases Disposed of 2,478 
Cases Pending 1,310 


The number of civil entries was reduced from. 79,817 to 73,988, approximately 
6,000, and is due in largest measure to the repeal of the so-called Fielding Act 
which gave district courts “exclusive original jurisdiction of actions of tort 
arising out of the ownership, operation, maintenance, control or use of a motor 
vehicle.” In order to get a more accurate picture of this reduction, however, if 
you should subtract the number of removals last year to the superior court of 
16,100 as against the removals for this year of 7,020 the result will show an 
increase of civil cases dealt with in the district courts of over 4,000 this year. 
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To this sum should be added 3,788 cases that are reported as having been 
transferred from the superior court for trial under the provisions of Acts of 1958, 
chapter 369. Totaling these two figures shows an increase of 8,039 entries in the 
district courts this year over last. The number of actual trials last year was 
7,701, including summary process, reflecting a decrease from the former year 
of 256. This year trials of regular civil entries were 5,956 plus the summary 
process trials of 2,511 totaling 8,467. To this figure should be added the 816 
trials of cases that had been transferred from the superior court making a total 
of 9,283. This does not include the six man jury trials held at Worcester which 
are separately set forth at the bottom of the statistical sheet. All of these cases, 
other than the summary process trials, were heard by the forty-two full time 
judges. Summary process entries rose to 9,151 which is over two hundred more 
than last year. Supplementary process entries showed a substantial increase 
of over eleven hundred to 25,837. This is the greatest number ever reported 
under this or its predecessor the “Poor Debtor Law.” 

Small claims cases remained at the same approximate level as the figures for 
the last four years. The number of cases reported to the respective appellate 
divisions fell from the usual 92 average of the past five years to 63 and only 12 
were appealed to the Supreme Judicial Court this year as against 25 last year. 

Criminal cases entered have shown a continuing upward trend the past four 
years to a new high of 242,208. Last year we pointed out that the number was 
the largest that had ever been reported since these figures were first made avail- 
able thirty-five years ago. The yearly increase was nearly six thousand and the 
number of appeals more than kept step with the increase of cases to the per- 
centage of 1.8 which is practically the same figure as it was two years ago. 
Drunkenness cases which are included in the criminal statistics maintained a 
comparatively even level, amounting to 53,749. The cases of operating under 
the influence of intoxicating liquor showed no significant change at 5,918. Per- 
centage wise this would show a slight decrease. Offenses against the motor vehicle 
laws are roughly 5,500 more than last year’s totals, having reached the figure of 
132,452. In addition there were 798,983 parking tickets returned which indicates 
a reduction of roughly 67,000 in this class of noncriminal offenses. Cambridge 
with over 133,000 and Roxbury with 104,360 were the only two courts with 
more than 100,000. Many of the other courts have large numbers of tickets 
and as we have previously pointed out their recording is a time taking process 
and creates a tremendous burden on the many understaffed clerks’ offices. 

Juvenile cases before the courts decreased this year by 1,082 from 10,235 to 
9,153. We have annually commented on this problem which now shows an in- 
crease from 6,934 to 9,153 in the five year comparative table set forth above, 
but the substantial decrease for the current period should prove heartening to 
those most closely identified with this difficult problem. We may hope that by 
our continuing efforts this number will be constantly reduced to a much lower 
and reasonable figure. Neglected children before the courts, closely identified 
with the juvenile problem, showed no marked change. 


The number of insane commitments has shown no positive change over the 
past five years ranging from 5,763 in 1954-1955 to a high of 5,880 in 1956-1957 
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to 5,540 this year. The ten courts having most commitments are, Westboro with 
1,046, with Worcester second having 983, followed by the courts as set forth: 
Waltham 542, Wrentham 355, Salem 314, Dedham 295, Northampton 276 
Gardner 266, Springfield 230, and Taunton 175. As we have previously pointed 
out we set forth the comment made in our last report, “Many of these com- 
mitments are made after hearings have been held at the hospitals, and most 
result in prolonged judicial commitments. The judges have to travel some dis- 
tance in many of these cases in going to the hospitals. Consideration is given in 
these instances by providing such courts with extra simultaneous sessions because 
of this work.” The number of inquests held remained at the same approximate 
figure—28. 

The Uniform Reciprocal Enforcement of Support Act enacted as chapter 556 
of the Acts of 1954 now chapter 273A of the General Laws, which became effec- 
tive as of October 1, 1954, is proving very helpful in accomplishing its purpose. 
The report of the first nine months after enactment stated that the sum of over 
$318,000 was paid; the next full year over $600,000, and for the year ending 
June 30, 1958 over $800,000 as set forth in our Administrative Committee Letter 
dated December 1, 1958. This year’s report shows over a million dollars was 
collected—$1,018,258.46. We have secured no figures that would serve to show 
how much of this sum was collected for Massachusetts residents as against the 
sum that was received for out of state cases. The statistics do show, however, 
that 1,070 cases of the total number were initiated for Massachusetts residents 
and but 456 for persons outside the state. Percentage wise that means that just 
over seventy per cent were cases instituted for Massachusetts residents and if 
the payments resulting were comparable, and we feel they are, over seventy per 
cent of the total of $1,018,258.46 would be paid to Massachusetts residents or 
the sum of $712,780 plus last year. The Roxbury court received over $99,000 
and leads all the other districts as it consistently has since the enactment of the 
act. Not all of these cases have their source in the various welfare departments 
but a great many have and the end result is a partial lifting of the community 
burden of supporting at least in part these unfortunate families. In offering 
these figures we do not include the amounts received following criminal actions 
for neglect of family or nonsupport, and this amount also is considerable. 


REMAND OR TRANSFER CASES 
Acts of 1958, Chapter 369 

(General Laws, Chapter 231, Section 102C) 

Chapter 369 of the Acts of 1958 made effective on September 1, 1958, besides 
“repealing the requirement that actions of tort arising out of the use of motor 
vehicles be commenced in a district court,” provided for “the transfer of certain 
actions at law from the superior court to a district court.” In pursuance, thereof, 
the district court clerks report as having received a total of 3,788 cases. These 
cases were to be tried by full time judges in accordance with section 77A of 
chapter 218, Acts of 1956, chapter 738. 2,478 of these cases have been disposed 
of by agreement, non-suit, default, discontinuances, etc., and 816 have been tried. 
Of this number 266 have been retransferred after trial to the superior court. 
There are 1,310 pending in the district courts, many having been received too 
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late in the reportable year to provide ample time for marking and preparation 
for trial. As of this date many of these have been tried or otherwise disposed of. 
Many others are already marked for trial. These figures indicate that of 32.8+% 
of the cases tried requests for retransfer were filed. They also show that of the 
cases disposed of—2,478—in only 10.80 or nearly 11% was a request for retransfer 
requested. 


An Important Act WuIcH CHaANGEs Lona EstaBLISHED LAW 


CuapTer 259. Amends section 9 of chapter 90 of the General Laws by striking 
out the third sentence in said section and inserting in place thereof the following 
sentence: 

“Violation of this section shall not be deemed to render the motor vehicle 
or trailer a nuisance or any person a trespasser upon a way and shall not 
constitute a defense to, or prevent a recovery in, an action of tort for injuries 
suffered by a person, or for death of a person, or for damage to property, 
unless such violation by the person injured or killed or sustaining the damage 
was in fact a proximate cause of such injury, death or damage, but violation of 
this section shall be deemed evidence of negligence on the part of the violator.” 

It was approved May 4, 1959, and became effective August 2, 1959. 

This act terminates the doctrine first enunciated by the Supreme Court in 
Dudley v. Northampton Street Railway, 202 Mass. 443, to the effect that one 
who owns and operates upon a way an automobile not registered as required by 
law is a trespasser and other travelers upon the way owe him no duty excepting 
to refrain from injuring him by acts done with a wanton or reckless disregard 
of consequences. 

In Comeau, et al. v. Harrington, et al., 333 Mass. 768, the Supreme Court says: 

“The plaintiffs urge us to overrule the doctrine first enunciated by this 
court in Dudley v. Northampton Street Railway, 202 Mass. 443 . . . The doc- 
trine has been unique . . . It has been very generally criticized . . . As an 
original proposition, it could hardly find favor with us today. The rule, how- 
ever, has stood for more than forty-six years without repeal by the Legislature. 
Some of us would prefer to overrule the Dudley case, but the majority of the 
court think that its termination should be at legislative, rather than at judicial 
hands.” 

By this act the Legislature accepted the invitation to terminate this doctrine. 

It is to be noted that violations of this section will still constitute a defense to, 
and prevent a recovery, where the violation by the person injured or killed or 
sustaining damage to his property was in fact a proximate cause of such injury, 
death or damage, and that violation of the section shall be deemed evidence of 
negligence on the part of the violator. 


Cuapter 300. This is an important act. It is entitled “An Act relative to sub- 
rogated automobile property damage claims.” It adds new section 85E to chap- 
ter 231 of the General Laws and reads as follows: 

“Section 85E. In any action to recover for damage to a motor vehicle 
brought in the name of a person or persons holding a security interest in said 
motor vehicle, any defense which would be available as against any registered 
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owner thereof shall be available as against the person or persons holding said 

security interest.” 

It was approved May 11, 1959. 

It is suggested that full time justices carefully read the cases of Morris Plan 
Company v. Hillcrest Farms Dairy Company, 323 Mass. 452, Bell Finance Com- 
pany v. Gefter, 1958 A. S. 305, and Harvard Trust Company v. Racheotes, 1958 
A. S. 309, in connection with this act to determine whether or not any of the 
rules of law laid down by the Supreme Court in these cases have been terminated 
by the act. 


UnrrormM RecrprocaL ENFORCEMENT OF Support Act, CHAPTER 273A 
In dealing with petitions under the Uniform Reciprocal Enforcement of Sup- 
port Act, General Laws, chapter 273A, we call attention to three cases with 
which we should all be familiar. 


Keene v. Toth, 335 Mass. 591 
Phillips v. Phillips, 336 Mass. 561 
Kirby v. Kirby, 1959 A. S. 9 
The latter case has decided, among other things, that the residence of the chil- 
dren should be set forth, hence the forms used under this chapter should be im- 
plemented by adding a place for the residence of the children. 


Lecat Ain To INDIGENT CRIMINAL DEFENDANTS 
The Supreme Judicial Court has added to its General Rules, Rule 11. This rule 
provides that a senior student in a credited law school in the commonwealth, 
under certain conditions therein prescribed, may appear without compensation 
on behalf of an indigent defendant in any district court. 
It is suggested that judges acquaint themselves with the provisions of this rule. 


Stx Man Jury Triats at WorcESTER 
Acts of 1956, Chapter 738, Section 1A 
Acts of 1959, Chapter 277 
Judge Arthur T. Garvey of the District Court of Western Hampden has pre- 
sided over the jury trials of six sitting at Worcester since its inception and makes 
the following observations, recommendations and report: 

“1. As an additionai trial tribunal in which litigants can have their rights 
determined without delay, at minimum expense, it has, in my opinion, been 
successful. It is economical. 

“2. While entries fell off during this spring due to the uncertainty as to its 
continuance, I anticipate an increased case load. I think all cases likely to be 
remanded will be commenced or permitted to remain in the District Court. 

“3. It seems to have received acceptance by the Worcester bar. 

“4. Ten young men, two in particular, have become competent trial lawyers 
from the experience gained in this court. 

“5. Claim of jury has not been abused. Except for about ten cases (mainly 
motor vehicle property damage claims) all cases tried were of the type formerly 

tried to a jury of twelve. It has not been difficult to persuade lawyers to waive 
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d claim of jury when not warranted. It was done in fifty cases as the report 
indicated. 
“For your consideration I suggest the following changes in the act: 
mn “1. A bill should be introduced at the next session of the Legislature mak- 
n- ing it permanent. 
8 “2. It now provides ‘At any time prior to trial the parties by agreement may 
ne have a trial by a jury of six.’ To prevent possible abuse, ‘with the consent of 
od the Court’ or ‘in the discretion of the Court’ should be added. Superior Court 
judges when remanding cases, and they think proper, should be permitted, 
upon agreement by the parties, to order a trial by a jury of six. 

“3. There is a need for a non-triable docket. Several cases have appeared 
p- on each of the trial lists. 
th “4. The use of a tape recorder for the taking of the evidence should be made 

legal. Four bills of exceptions have been filed. The lawyers for the parties 
prepared these after listening to a replay of the recording and reported it 
provided an accurate record. 

“5. It might be advisable, on a trial basis, and if constitutional, to provide 
. for the trial of misdemeanors before a jury of six. The defendant to be given 
il- only one trial. He be required to elect at arraignment whether he desires a 
wail trial by judge or jury. This would eliminate the increasing number of appeals 

(many without merit) from the finding of the District Court Judge. 

“6. Perhaps the Legislature would now consider requiring a fee of $15.00 
fi when a jury of twelve is claimed and $5.00 when a jury of six is claimed. 
ith "2. 2 the Superior Court judgment is entered 20 days after it becomes ripe. 
ily In the District Court it is on Friday, 21 days after it becomes ripe. This 
‘ion 

should be clarified. 
a‘ Respectfully submitted, 
Arthur T. Garvey, Justice” 
CentTrAL District Court oF WorCcESTER 
pre- Jury or Six 
akes Statistics ror Two Years—July 1, 1957 to June 30, 1959 
Number of Trial Days 110: 1957—11; 1958—63; 1959—36 
= Number of cases entered 635 
Tried to verdict ; 90 
' *For plaintiff 55 
ws For defendant 31 
o be Directed 4 
t. Settled during trial 14 

Settled 306 

vyers Claim of jury waived 50 

| Non-suits , ; , 7 
ainly Defaults fesianans . 10 
nerly Discontinuances 8 


waive Removed to Superior Court to be consolidated with pending cases 41 
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Removed to Federal Court to be consolidated with pending cases 2 

Military Affidavits 5 

Suggestion of death 2° 535 
Pending 100 


* A motion for a new trial was allowed in one case; and a motion for judgment for defendant 
under leave reserved was allowed in one case. 


Plaintiffs’ verdicts were in amounts from $1.00 in an assault and battery case to $5,525.00 in a 
contract action for services. Several verdicts exceeded $2,000.00 


Of the cases tried approximately 50% were motor tort; 25% other tort and 25% contract. 


PENALTIES IN Cases OF CRIMINAL CONSPIRACIES 


By chapter 138 of the Acts of 1958 district courts were given jurisdiction of 
criminal conspiracies. Some of our courts have been troubled because they could 
not find in the statutes any penalty for these offenses. The reason for this is that 
criminal conspiracies are not statutory offenses but are common law misde- 
meanors. Commonwealth v. Hunt, 4 Met. 111. It follows, therefore, as indicated 
by Chief Justice Holmes in Commonwealth v. Rogers, 181 Mass. at 189, that the 
penalties for these offenses are to be found under General Laws, chapter 279, 
section 5 (formerly Pub. Sts., ¢. 215, sec. 1), which reads as follows: “If no 
punishment for a crime is provided by statute the court shall impose such sen- 
tence according to the nature of the crime as conforms to the common usage and 
practice in the Commonwealth ... ” 


Certiriep Mart tn SMALL CiaiMs ProcepURE 

The question has arisen in some courts as to whether or not certified mail could 
be used in small claims procedure instead of registered mail. 

General Laws, chapter 218, section 22, states that in small claims the proce- 
dure shall include notice by registered mail instead of the mode of service hereto- 
fore required. 

In accordance with that requirement, the rules of district courts now in effect 
provide for notice in small claims to be given by registered mail. Rule 3, Rules 
for the District Courts (1952). 

In 1955 the Legislature enacted Chapter 683 entitled “An Act Defining Regis- 
tered Mail to Include Certified Mail in Certain Cases.” This act amended Gen- 
eral Laws, chapter 4, section 7, by adding the following new clause: 

“Forty-fourth,” “Registered Mail,” when used with reference to the send- 
ing of notice or of any article having no intrinsic value shall include certified 
mail. 


ADDITIONS TO RULE 1 
Promulgated under authority of Acts of 1956, Chapter 738, Section 2 


In accordance with authority given your committee the following matters 
hereby added to Rule 1 previously forwarded to you: 


are 


Petitions to Review an Order to Abate a Nuisance issued by the Board 
of Health pursuant to the General Laws, chapter 111, sections 122-125A, 
inclusive. 
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Proceedings under the provisions of sections 7-12, inclusive, of General 
Laws, chapter 117. 
Will each clerk add these matters to Rule 1. 


SMALL CLAIMS 

Our attention has been directed to the “Rules for Small Claims Procedure” 
enacted under authority of General Laws, chapter 218, section 43. It has been 
pointed out to us that these rules are authorized by General Laws, chapter 218, 
section 21, and that the rules as they now exist may have no statutory founda- 
tion. The instant question has arisen because of that portion of said Rule 1 that 
states “Proceedings hereunder shall not be allowed to enforce a claim which is a 
division or part of a larger claim.” We unanimously interpret the substantive 
statute General Laws, chapter 218, section 21, as allowing such “claims” even 
though the entire debt which may be due may be a larger sum than the limit of 
seventy-five dollars as now established. If the claim is not in excess of seventy- 
five dollars the plaintiff should be allowed to bring his action despite the amount 
of the debt. 

Consequently we suggest that when a plaintiff presents a claim for seventy-five 
dollars or less which is part of a larger debt no proceedings shall be issued unless 
an itemized account of the entire debt be presented and filed together with a 
written statement waiving the amount in excess of sevnty-five dollars. 

It might also be wise for the justices to review the rules made under the small 
claims procedure. 


REMAND OR TRANSFER CASES 
Acts of 1958, Chapter 369 
(General Laws, Chapter 231, Section 102C) 

The statistics on these cases are set forth above and we have conferred with 
the Chief Justice of the Superior Court, the Honorable Paul C. Reardon, from 
time to time in an effort to better coordinate the work of the two courts. 

We understand that the Committee on Rules of the Superior Court has made 
certain recommendations to the justices of that court as to the action which 
should be taken where a case has been transferred from the superior court to a 
district court and it later appears that there is another action which originated 
in the district court and has not been removed to the superior court, both cases 
arising out of the same accident or transaction. 

We therefore, suggest to the full time justices of our courts that if they have 
knowledge that a case has been transferred by the superior court to a district 
court where they are sitting and there is a companion case pending in the district 
court, which has not been transferred to it by the superior court, before trying 
either case they should immediately notify the superior court of that fact, giving 
the name and number of the case and the name of the court where the case is 
pending, so that the superior court may take appropriate action as recommended 
by the Committee on Rules of the Superior Court. 

Kindly review the statement appearing in the Administrative Committee 
letter of December 1, 1958, beginning on page 7, under the caption “Acts 1958, 
chapter 369, The So-Called ‘Remand or Transfer Act.’” We reassert the state- 
ment and request strict compliance with it. 
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Fut Time Justices AND CiviL ASSIGNMENTS 

By chapters 568 and 586 the Acts of 1959 the Legislature made the District 
Court of Newton and the Second District. Court of Plymouth, sitting at Hing- 
ham and Abington, full time courts, effective January 1, 1960. This will provide 
two more justices who may hear civil cases after that date. 

The justices have managed, but on occasions by a narrow margin, to handle 
the civil work of the district courts even with an increased load of 3,788 trans- 
ferred from the superior court for trial. This could not have been done unless 
we had received generous support from the full time judges. In this connection 
we point out again that the civil work of the district courts is of prime impor- 
tance. The statute creating the full time district courts, chapter 738 of the Acts 
of 1956, provides that “no justice, other than a full time justice, shall hear and 
determine any civil cases other than supplementary proceedings, summary proc- 
ess, small claims and proceedings relating to juveniles and insane persons.” Of 
course full time judges may hear all such matters including criminal cases but 
should not arrange to do so when by so doing they interfere with the possibility 
of being assigned to hear civil cases in any court. 

All present civil assignments have been made by your committee until further 
notice and will continue indefinitely until you are otherwise specifically notified. 
Certain revisions will be made. You will receive timely notice of any such changes. 

We have had the complete support of the justices and court personnel in 
carrying out our duties and we are pleased to acknowledge the willingness ex- 
pressed by the full time justices in holding civil sessions in accordance with their 
respective assignments. 

We suggest to the full time justices that they see that the transferred cases 
are marked for trial speedily in all courts to which they are regularly assigned 
for hearing civil cases. They should be heard on the days which are now set 
apart for the hearing of civil cases unless special request has been made of the 
Administrative Committee and arrangements completed for hearing on other days. 

We have received complete cooperation from the Superior Court acting through 
its Chief Justice, the Honorable Paul C. Reardon, which we gratefully acknowl- 
edge, and Mr. John A. Daly, Executive Secretary of the Supreme Judicial Court, 
has given us unfailing, dependable support in carrying out the duties of the 
committee. 

SIMULTANEOUS SESSIONS 

The number of simultaneous sessions allotted to each court for the year 1960 
will be the same as set forth in the Administrative Committee letter dated Janu- 
ary 1, 1958, and the entire contents of that letter are republished and reaffirmed. 


ADMINISTRATIVE COMMITTEE OF THE District Courts 
KENNETH L. Nasu, Chairman 
Frank L. RILEY 
Ernest E. Hopson 
ArTHUR L. ENo 


DANIEL W. Casey 
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JUDICIAL NOTICE OF SCIENTIFIC BLOOD 
GROUPING TESTS IN PATERNITY CASES — 
A RECENT DECISION IN A CASE “OF FIRST 

IMPRESSION” IN MASSACHUSETTS 


By JOHN F. LOMBARD* 


The Massachusetts Supreme Judicial Court recently rendered 
an illuminating opinion in a paternity case wherein there was a 
blood grouping test exclusion under factor “A” and factor “c” (hr’). 
The case is Commonwealth v. Vincent M. D’Avella, 1959 Adv. Sh. 
1269. This decision recognizes the value of the labor and effort of 
skilled scientists in the field of blood grouping and the weight of a 
proper definite exclusion as evidence in a trial where the issue is 
that of paternity, when such exclusion is not conclusive by statute or 
by prior decision of a court of last resort. 


The facts of the case are as follows. The defendant was a mar- 
ried man and was accused by a single girl of being the father of 
her child. She testified that she had sexual relations with the de- 
fendant from time to time for several years and at the time of con- 
ception. She said she told the defendant of her pregnancy one 
month after she learned of it and the defendant suggested a name 
for the child. Twice on cross-examination the complainant testified 
that between April, 1956, and “after September, 1957” she did not 
see the defendant. In response to questions by the trial judge in 
the Superior Court she said she did have relations with defendant 
in July and August, 1956. August was her alleged period of concep- 
tion and the child was born alive on June 2, 1957. The defendant 
testified that he had seen her from time to time and had sexual rela- 
tions with her but not after April, 1956. After the complaint in the 
District Court blood grouping tests were taken under G. L. (Ter. 
Ed.), c. 273, s. 12A. The blood grouping expert was Dr. A. Richard- 
son Jones, Associate Director of The Blood Grouping Laboratory in 
Boston. He testified and submitted his written report to the court. 
The report was as follows: 


“Anti A B C C™ c D E e M N M* K Wr" 
“Vincent A. D’Avella 


(putative father) eeneewests zk & 6 © 8 © 
Mary Thornton 

(mother) oe zee 8&8 © BEB Be 8 6 
Deborah Thornton 

(child) Sea Bae ERO BeBe ee OS 


(x—agglutination, indicating presence of blood grouping factor; 
o—no agglutination, indicating absence of blood grouping factor.) 





* Professor of Law, Suffolk University Law School, Boston, Mass. Author, Marriage 
and Divorce Laws of Massachusetts, Adoption, Illegitimacy and Blood Tests. 
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“In the above results attention is directed to the column headed A. 
The blood group factor A is inherited in such a way that its presence 
in the blood of a child implies that the factor must be present in the 
blood of one or the other or both parents. It is not possible for a child 
possessing the factor A to be born of parents who both lack this factor. 
In the present case the child Deborah Thornton possesses the factor A 
whereas this is lacking from the blood of the mother, Mary Thornton. 
The implication of this situation is that the child must have inherited 
the factor A from the true father and it can therefore be said that 
the true father of this child must have blood which contains the factor 
A. The defendant, Vincent D’Avella, does not possess the factor A 
himself and cannot therefore have contributed it to the blood of the 
child. 

“Attention is also directed to the column headed c. This factor is 
inherited according to the same basic rules as those laid down for the 
factor A. It will be seen that the child, Deborah Thornton, possesses 
this factor in her blood and since the mother lacks the factor it must 
be presumed to have been inherited from the true father. This implies 
that the true father should have the factor ¢ in his blood. It will be 
observed that the defendant, Vincent D’Avella, does not fall into this 
category. 

“In view of the above observations and reasoning it is my opinion 
that [the defendant] cannot be the true father of [the child].” 


The Court considered the defendant’s exceptions to the denial of 
requests for rulings, which in effect, asked the trial judge in the 
Superior Court to rule that the defendant was entitled by reason 
of the blood test exclusions to a not guilty finding as a matter of 
law. Mr. Justice Spalding said, 

“stated differently, the question is this: In a proceeding charging a 

defendant with begetting a child and where there is evidence, apart 

from blood tests, warranting a finding of guilty, but the blood tests 

(the accuracy of which is not in dispute) exclude the defendant as the 

father, is the defendant entitled to a finding in his favor as a matter 

of law? The question is one of first impression in this Commonwealth.” 


The Commonwealth argued that the language in the Massachu- 
setts Blood Grouping statute 


“admissible in evidence manifests a legislative intent that the results 
of blood tests be treated on the same footing as other evidence and 
be accorded such weight as the trier of fact sees fit to give them.” 


The Court said, that 


“is the usual situation where evidence is introduced,” 


and further that the statute in question 


“is merely declaratory of the common law, for apart from statute 
blood grouping tests are admissible when paternity is in issue, at least 
when the tests show a definite exclusion of the putative father.” 


The statute section 12A of G. L., c. 273, 
“does not undertake to determine the evidentiary effect to be accorded 
to the tests when they are put in evidence. This determination is left 


to the Court which under its inherent and traditional power must de- 
cide what effect is to be given to the evidence.” 
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The Court further said, 


“here we have definite evidence based on blood tests, the integrity of 
which is conceded, excluding the defendant. To hold in the light of 
such evidence that it was still open to the trier of facts [judge, jury 
waived, or a jury in jury trials], to find that the defendant was the 
father would be egregiously unrealistic. The reliability of such tests 
to prove nonpaternity is well established as a scientific fact. Evidence 
which is regarded and acted upon every day as conclusive by skilled 
scientists outside of court ought not to be treated merely as some 
evidence (to be believed or disbelieved as the trier of fact sees fit) 
when it is adduced in court. We cannot close our eyes to the over- 
whelming weight of scientific opinion on this subject and we take 
judicial notice of it . .. In bastardy proceedings the evidence is 
usually very unsatisfactory. Because of the nature of the case it is 
generally the mother’s word against that of the defendant; corroborat- 
ing evidence is seldom available. The case at bar, apart from blood 
test evidence is a good illustration. When science acquired knowledge 
whereby the ascertainment of the truth in these cases is certain, 


courts ought not to ignore such knowledge; on the contrary they 
should welcome it.” 


This decision recognizes and reaffirms the accepted fact through- 
out the world that there is substantial authority to support the 
scientific reliability of blood grouping tests to prove biologically 
the impossibility of paternity, and that a blood test exclusion, prop- 
erly done by a qualified expert, can as a matter of science, clearly and 
definitely prove that a man is not the father of a child in all of those 
cases where exclusions are found. Every court should recognize 
this and if a man is properly excluded by science he should be found 
not guilty in any case where paternity is, or becomes an issue, 
whether it be paternity proceedings or a divorce, nonsupport, an- 
nulment or a question of inheritance. 

There is no question that blood grouping tests are a great aid in 
the administration of justice. More judges and courts recognize 
each day that an accused man in the ordinary case has very little 
chance in paternity cases without the aid of science. This D’Avella 
case is a good example because without the aid of the blood group- 
ing tests the defendant would have been found guilty and ordered 
to support a child not his own. There is natural sympathy of some 
judges or some juries for the mother of an illegitimate child in the 
absence of a very substantial defense. Another good example is 
Commonwealth v. Stappen, 336 Mass. 174, 143 N. E. 2d. 221 cited 
in the opinion. It is clear now in Massachusetts that a proper blood 
test exclusion will take precedence over oral evidence in the case 
and the issue will be resolved accordingly. In the light of recog- 
nized scientific development in blood grouping, the Massachusetts 
statute is not a complete guide but must be read in the light of 
the common law, as the court said. 

Some states such as California, Michigan, New Hampshire and 
Oregon, have enacted statutes which make blood test exclusions de- 
cisive of the issue. Other states such as New York and Maine, by 
appellate decision recognize blood test exclusions as conclusive and 
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decisive of the issue where it is properly done by a properly qual- 
ified expert. In two recent Pennsylvania cases, Commonwealth v. 
Coyle and Commonwealth v. Gromo, it was held that verdicts con- 
trary to a proper blood test exclusion were against the weight of 
the evidence and must be set aside. 








Some References on Judicial Notice 


The late Prof. James B. Thayer, the teacher of Wigmore, had a 
chapter on “Judicial Notice” in his Preliminary Treatise on Evi- 
dence (pp. 277-312). On p. 309 he said: 


“Courts may judicially notice much which they cannot be required 
to notice. That is well worth emphasizing, for it points to a great 
possible usefulness in this doctrine, in helping to shorten and simplify 
trials; it is an instrument of great capacity in the hands of a competent 
judge; and is not nearly as much used, in the region of practice and 
evidence, as it should be. This function is, indeed, a delicate one; if 
it is too loosely or ignorantly exercised it may annul the principles of 
evidence and even of substantive law. But the failure to exercise it 
tends daily to smother trials with technicality, and monstrously 
lengthens them out.” 


The 3rd edition of the Handbook of Evidence in Massachusetts by 
Leach and McNaughten contains the collection of cases on the sub- 
ject (see pp. 14-22). F. W. G. 





TAXATION OF SURVIVORSHIP OF TENANT 
BY THE ENTIRETY OF MULTIPLE FAMILY 
RESIDENTIAL PROPERTY 


The Decision in Evans v. Tax Commissioner—Should not the 
Department apply for Declaratory Judgments as to Clearly 
Uncertain Questions of General Application? 


In March, 1956, the Tax Commissioner ‘issued the following in- 
heritance tax ruling: 


“Tenancies by the entirety were first subjected to the inheritance 
tax as a result of the amendment of section 1 of Chapter 65 of the 
General Laws by Chapter 792 of the Acts of 1949. The following 
exemption was provided in the case of residential property occupied 
by the husband and wife: 

“*Provided, however, that in the case of any beneficial interest 
arising or accruing by survivorship of a husband or wife in a ten- 
ancy by the entirety in single family residential property occupied 
by such husband and wife as a domicile, there shall be allowed an 
exemption of such property to the extent of its value, and in mul- 
tiple family residential property so occupied there shall be allowed 
an exemption of such property to the extent of twenty-five thousand 
dollars of its value.’ 

“The purpose of the provisions above quoted was to exempt from 
tax only residential property held by husband and wife as tenants 
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by the entirety and actually occupied by them, as distinguished from 
rental property held by them as an income-producing investment. 
“Therefore, the Commission has ruled that the twenty-five thou- 
sand dollar exemption allowable in the case of multiple family resi- 
dential property applies only to the portion of such property actually 
occupied by the husband and wife as a residence at the time of the 
decedent’s death. The application of the exemption can be illus- 
trated by the case of a husband and wife who own as tenants by the 
entireties an apartment building containing ten apartments. The 
property was purchased with funds contributed solely by the husband. 
The total fair market value of the building is $100,000, and of the 
apartment occupied by the husband and wife, $10,000. The exemption 
allowable on the death of the husband is $10,000." March 29, 1956.” 


In the discussion of inheritance tax matters with a representative 
of the Department at the meeting of the Massachusetts Bar Asso- 
ciation in Northampton, the ruling was respectfully questioned on 
the ground that it added words and meaning to the statute which 
the legislature did not express or imply. 

The ruling and the question were printed in the “Quarterly” for 
March, 1957, pp. 20-21 (Vol. 42, No. 1). The question was decided 
on November 17th, 1959, in following opinion: 


MARTHA J. EVANS v. COMMISSIONER OF CORPORATIONS 
AND TAXATION 
Middlesex. November 3, 1959 — November 17, 1959 


Present: WILKINS, C.J., SPALDING, WILLIAMS, COUNIHAN, & CUTTER, J.J. 
Taxation, Succession tax 

Case heard in the Probate Court for the county of Middlesex by 
McMenimen, J. 

WILKINS, C.J. Upon this petition for abatement of an inheritance 
tax there was a decree for the petitioner, and the respondent commis- 
sioner appealed. G. L., c. 65, §27, as amended through St. 1953, c. 654, §90. 

James J. Evans died on October 4, 1956. The petitioner is his widow. 
On April 20, 1948, they took title as tenants by the entirety to a two 
family dwelling at 34 Belmont Park, Everett, where they thereafter 
maintained their domicil, occupying the first floor apartment. The fair 
market value of this real estate was $15,000. The deceased had $550 in 
cash and another interest as tenant by the entirety in a summer cottage 
at Dennisport, which was worth $5,000. On February 8, 1957, the re- 
spondent determined the value of the personal estate at $550 and of the 
real estate at $12,500. The respondent assessed a tax of $198.03 on the 
property interests of the deceased acquired by the widow free of any 
interest of her husband. There would have been no tax had not the re- 
spondent in his computation included as part of the taxable interest 
$7,500 attributable to 34 Belmont Park. 

General Laws, c. 65, §1, as amended by St. 1949, c. 792, provides: “All 
property . .. and any beneficial interest therein which shall arise or 
accrue by survivorship in any form of joint ownership, or in any tenancy 
by the entirety in which the decedent contributed during his life any 
part of the property ... or of the purchase price... to any person... 
shall be subject to a tax ... Provided, however, that in the case of any 
beneficial interest arising or accruing by survivorship of a husband or 
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wife in a tenancy by the entirety in single family residential property 
occupied by such husband and wife as a domicile, there shall be allowed 
an exemption of such property to the extent of its value, and in multiple 
family residential property so occupied there shall be allowed an exemp- 
tion of such property to the extent of twenty-five thousand dollars of its 
value.” 

We think that the statute shows a definite and clear intent to allow 
an exemption of $25,000 on multiple residence property in which the 
surviving spouse and the deceased spouse had their domicil. There is no 
language requiring them to occupy the entire property. It would be a 
most unusual situation should a husband and wife occupy more than 
one apartment in one multiple residence property. The statute grants 
an exemption of the entire $15,000 value of the two family dwelling at 
34 Belmont Park. 

We have no need to consider an argument of the petitioner to the 
effect that no beneficial interest accrues or arises by survivorship in a 
tenancy by the entirety so as to create a taxable succession. 

The abatement was rightly ordered. No specific reference to interest 
is necessary. G. L., c. 65, §27, as amended through St. 1953, c. 654, §90. 
See Ferguson v. Commissioner of Corps. & Taxn., 316 Mass. 318, 331. 

The decree is affirmed. 

So ordered. 


Roy F. Teixeira, Assistant Attorney General (Richard H. Nolan with 
him), for the Commissioner of Corporations and Taxation. 


Francis C. Reynolds, for the petitioner. 


So a unanimous Court decided that the Department’s ruling was 
mistaken. It would be interesting to know how many other widows 
or husbands have been illegally assessed since March, 1956. 


SHOULD NOT THE DECLARATORY PROCEDURE ACT OF 1945 BE USED 
BY THE DEPARTMENT IN SUCH A CASE? 


In the “Quarterly” discussion in March, 1956 (referred to above), 
this question was suggested as follows: 


“Here is an obviously questionable ruling affecting probably a con- 
siderable number of estates throughout the Commonwealth which 
those interested cannot afford to litigate. Is it fair to force them to 
accept the ruling when the Commissioners can seek a declaratory 
judgment on a record probably of one or two pages? We do not, of 
course, suggest that the Commissioner intends to be arbitrary, but 
we are constantly hearing of arbitrary and probably illegal be- 
havior by officials in different capacities local or otherwise, such as 
planning, zoning or others which are submitted to simply because 
of the cost of litigating. The declaratory procedure was designed 
to enable a court to decide such controversial questions (See 30 MAss. 
LAW QUARTERLY, No. 3 for November, 1945). Why in a clear case of 
questionable law should the burden of seeking a court decision be 
thrust on the victim of a ruling? “Public office is a public trust” and 
why should not the department ask for a declaratory decision as 
private trustees ask for instructions?” 


Since November 17th we received a letter from a member of the 
Bar referring to the Court’s opinion and asking: 
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“Why should not a judge of the Superior Court be empowered, in 
an appropriate case, to order an elected or appointed official to seek a 
declaratory judgment on a ruling which involves a clear case of ques- 
tionable law? I, for one, would enthusiastically support any proposed 
legislation along this line.” 


DISCUSSION 


We do not support the proposal for the suggested legislation; but, 
subject to corrections which we have not thought of, we feel, very 
strongly, that the practice of using the declaratory procedure in 
“clear cases of questionable law” should be adopted by the depart- 
ment as a matter of fair policy in dealing with taxpayers of the 
Commonwealth. Are we wrong? 

The Declaratory Procedure Act (Chapter 582 of 1945) was 
printed in full in the “Quarterly” for November, 1945, with a brief 
account of its history (Vol. 30, No. 3, pp. 19-20). The act was 
passed on the recommendation of the Judicial Council in its 20th 
report in 1944 for the reasons there stated (pp. 15-20, reprinted in 
29 M. L. Q., No. 4, December, 1944). 

The Council referred to Prof. Borchard’s 2nd edition of 1941 as 
part of the historical background for its report and the following 
passages from it are directly pertinent to the use of the procedure 
in matters of uncertain tax law. 

“The application of the declaratory judgment to questions of taxa- 

tion is growing by leaps and bounds” and (p. 836) 

“the government or taxing authority often finds it of advantage, in- 

stead of forcing a demand the propriety of which is doubtful, to test 

the validity of the disputed levy or assessment in advance of enforce- 

ment and as a guide to future conduct” (cases cited in footnote 48). 


See also p. 915 and pp. 978-982 as to “Avoiding Peril” and “Hazards of 
Public Authorities.” 


The act of 1945 was submitted to Prof. Borchard and approved 
by him, before it was recommended by the Judicial Council. Now, 
is it fair for the government, through its officials, to force a tax 
victim by assessment on “clearly questionable” legal grounds to 
choose between submitting to what may be, in fact, illegal extortion 
or starting expensive legal proceedings to challenge the legality of 
the assessment, when by a simple declaratory proceeding the officials 
can find out in advance whether they are right or wrong? Of course, 
it could not be done every time a question is raised, but it could have 
been done in so clearly a questionable ruling as the one under dis- 
cussion more promptly than by an appeal in one case 3 years after 
the government had been (presumably), collecting illegal taxes in 
other cases in which the victims submitted. We are not attacking 
or criticizing the Department. We appreciate the administrative 
problems. We are simply raising a question of future practice. 

The question seems to deserve discussion and we throw it open 
for that purpose to the public officials and the bench and bar to find 
out whether we have overlooked any obstacle to the adoption of the 
suggested fairer practice. F. W. G. 
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A BRIEF HISTORY OF DECLARATORY 
PROCEDURE IN MASSACHUSETTS 


(Reprinted from MAss. LAW QUARTERLY for 
November, 1945, Vol. 30, No. 3.) 


The reference to the subject in the foregoing article has reminded 
us that casual conversation over the years with other lawyers seems 
to indicate that many of them may not yet be familiar with the pro- 
cedure provided by Chapter 582 of 1945 and the range of its con- 
venient time and expense saving in practice. As some members of 
the association may have overlooked or forgotten it and many newer 
members since 1945 did not receive it we think the brief account of 
its history which was printed with the text of the act in November, 
1945, may be found helpfully suggestive in practice and, therefore, 
reprint it as follows: 

Declaratory Procedure started “on the wrong foot” in Massa- 
chusetts with the result that, while the bar of many other juris- 
dictions have been practising and serving their clients under it 
for years, the Massachusetts bench and bar, generally, have lost 
this opportunity for the past twenty-five years because they knew 
little about its nature and history and did not appreciate its 
possibilities for clients. Even the Supreme Judicial Court has 
considered it as a jurisdictional matter as distinguished from a 
development of pure procedure. The procedure is some three hun- 
dred years old in Scotland. Lord Brougham urged its adoption in 
England as early as 1828. The English Procedure Act of 1852 
specifically provided for it but it was not until 1883 that the 
English Order XXV Rule 5 was adopted, after the Judicature 
Acts, and, even then, the rule was challenged as involving “juris- 
diction” as late as 1915 when the Court of Appeal, in the leading 
case of Guaranty Tr. Co. v. Hannay (1915, 2 K. B. 536), decided 
that it did not. In that case Pickford L. J. (later Master of the 
Rolls with the title of Lord Sterndale, a strong judge on matters 
of practice) said: 

“Admittedly if a declaration as to liability on these bills of 
exchange were asked for—the purpose of getting consequential 
relief it could be made and all that the rule does is to remove the 
restriction imposed upon the making of it by the practice of 
the court.” 

Banks L. J. said: 

“TI cannot doubt that had the Court of Chancery in those days 
(before 1852) thought it expedient to make merely declaratory 
judgments they would have claimed and exercised the right to 
do so.” 

He also quoted Fletcher Moulton L. J. as saying: 

“that an action thus framed (that is asking for a declaration 
of right) is the most convenient method of enabling the subject 
to test the justifiability of proceedings on the part of permanent 
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officials purporting to act under statutory provisions.” (See 

M. L. Q., May, 1928, 50-57.) 

Curiously enough, however, in the same year (1915) in which 
the Hannay case was decided, Mr. Justice Loring, in Hanson v. 
Griswold (221 Mass. 228) relying on a case decided in 1862 before 
old shackles were removed from Massachusetts equity by the act 
of 1877 (now G. L., c. 214, s. 1) made the unguarded remark that: 

“Where all that is sought by a plaintiff is a declaratory decree 
not the subject of relief to be based upon it, there is no jurisdic- 
tion in equity and the bill must be dismissed.” 

In 1920 the Judicature Commission recommended an act (M. L. Q., 
Jan. 1921, 113-115). When the Judicial Council was created, Mr. 
Justice Loring, himself, then Chairman, joined in renewing this 
recommendation (M. L. Q., Nov. 1925, 33-36). In 1929 an act was 
adopted but limited to the interpretation of written instruments. 
Even then, in one of the earliest cases under the act, Whiteside v. 
Merchants Natl. Bank, 284 Mass. at 284 (1933), Chief Justice 


Rugg, while sustaining the act, repeated Judge Loring’s suggestion 
as follows: 


“It is assumed that apart from the statute and rule the case at 
bar would not fall within any recognized head of equity juris- 
prudence, and the court would decline to decide it,” citing Hanson 
v. Griswold, 221 Mass. 228; Hill v. Moors, 224 Mass. 163. 

Why it was thus “assumed” is not stated. 

With this somewhat curious history in the background, the 
new act of 1945 removes the earlier restrictions in all the courts, 
except the district courts, and brings Massachusetts in line with 
the convenient modern revival of this established practice of 
other jurisdictions, with the Federal Act and the “Uniform” Act 
and a multitude of precedents both in England and America be- 
hind it. The act was recommended by the Judicial Council in its 
20th report, pp. 15-19 (reprinted in MAss. LAW QUARTERLY for Dec., 
1944) where convenient references will be found. There are also 
two textbooks on the subject—Borchard “Declaratory Judgments” 
2nd ed. 1941, and Anderson. 

In Vol. 16 Bar Bulletin, No. 9 for October, 1945, p. 218, Mr. 
Newhall suggests that “the weak spot in the statute is the word 
‘controversy’” and that “the prior statute had no such require- 
ment.” The act of 1929 followed the English Order XXV Rule 5. 
A “controversy,” as distinguished from a mere “moot question,” 
was implicit in their practice and the reason it is used in American 
statutes is to avoid the idea which misled the Michigan court years 
ago in the Anway case, since overruled. The history and meaning of 
the use of the word will be found in Borchard’s book. It should also 
be noticed that this is an alternative procedure regardless of the 
existence of any other procedure. This also is explained in 
Borchard. F. W. G. 


Borchard’s book is available for the use of members at the head- 
quarters of the Massachusetts Bar Association. 
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EXECUTOR’S POWER OF SALE 
By FREDERIC B. DAILEY of the Boston Bar 


Some lawyers will not take a deed of real estate from an ex- 
ecutor under a testamentary power of sale but demand a license from 
the probate court. In what circumstances is such a demand jus- 
tified? To get a license costs the estate money and delays the 
completion of the sale. The power of sale commonly given to the 
executor in a will is meant to eliminate that expense and delay. 
There is no doubt that an executor’s deed pursuant to power of sale 
transfers title,2 but also the real estate must be freed of claims of 
legatees, creditors and tax collectors to make the title acceptable 
to a buyer. 


LEGACIES 


The so-called lien of legatees—really their right to cause real 
estate to be sold to satisfy their legacies—is extinguished by a deed 
under power. Their only claim is under the will and the will has 
given the power. 


DEBTS 


Like legatees, creditors have a lien on real estate only in the 
sense that they can cause it to be sold to pay debts. The question 
is whether the statute authorizing the probate court to license an 
executor to sell to pay debts? impairs the effect of a testamentary 
power‘ as against creditors. George A. Sawyer asked that ques- 
tion with specifications in a letter to John Chipman Gray in 1912. 
Gray answered, No, in a written opinion to Sawyer dated Novem- 
ber 8, 1912, which has been accepted ever since as authority that a 
deed under power is good against creditors. Gray cited the cases 
cited in footnote 2. Also, he gave his opinion that the power is not 
affected by the presence or absence of other personal property and 
that the power may be exercised after the. period in which creditors 
may bring actions against the executor. 


MASSACHUSETTS INHERITANCE TAX 


The lien for inheritance tax is not extinguished by an executor’s 
deed under power though it is extinguished by an executor’s deed 
under license.® Ordinarily, the inheritance tax lien on a parcel of 
real estate may be disposed of readily by a tax waiver or a receipt 
for the tax with respect to that parcel. 





1The buyer cannot safely take a deed until after the appeal period. See Newhall, Set- 
tlement of Estates (4th ed.) §302. 
2 Going v. Emery, 16 Pick. (33 Mass.) 107. 
Lee, Appellant, 18 Pick. (35 Mass.) 285. 
Newhall, op. cit., §113. 
3G. L., c. 202, §1. 
4 The statute for levy on land of a decedent excepts land conveyed by recorded deed 
from an executor under power or license. G. L., ¢. 236, §53. 
5G. L., c. 65, §9. 
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FEDERAL ESTATE TAX 


The lien for Federal estate tax is not extinguished by an execu- 
tor’s deed, whether under power of sale or under license. The buyer 
must see that the lien is disposed of in either case. 


SUMMARY 


A buyer of real estate from an executor is not usually justified in 
demanding that the executor go to the probate court for a license if 
he has power of sale under the will. Though the license would elim- 
inate the need for an inheritance tax waiver or receipt, the executor 
can generally get such a waiver or receipt much quicker and at less 
expense than he can get a license. 





A MEMORANDUM ON EXECUTOR’S POWER OF SALE IN 1951 
By the late WALTER L. VAN KLEECK 


Readers will find the Sawyer-Gray correspondence referred to by 
Mr. Dailey in 36 Mass. Law Quarterly, No. 1, May 1951, pp. 33-35, 
followed by Van Kleeck’s memorandum, as the subject was then 
under discussion at conveyancer’s gatherings. Following a discus- 
sion with him we received the following. F. W. G. 


THE MEMORANDUM 
To the Editor: 

Enclosed is a memorandum bearing on the executor’s power of 
sale that we were discussing last evening. It includes the wording 
of section 53 of chapter 178 of the Revised Laws relating to the 
levy of executions on judgments against land of a deceased person 
as this section was in effect prior to 1914 and therefore in effect 
at the time of the correspondence between John Chipman Gray and 
George Sawyer, Mr. Gray’s letter being dated in November of 1912. 
Then follows chapter 436 of the Acts of 1914 amending the pro- 
vision contained in the Revised Laws by adding the words which I 
have underlined. This amendment taken in connection with the 
Gray-Sawyer correspondence is very illuminating as it is quite 
within the bounds of possibility, if not actual probability, that this 
amendment was the outgrowth of that correspondence and cer- 
tainly it would be somewhat difficult to make the language any 
clearer than it is, definitely serving, as it does, to put sales under 
license of probate court and sales under a power of sale in the will 
on exactly equal footing. 

This memorandum also cites General Laws, chapter 205, section 
3, relating to the form of bond that may be given by an executor 
who is also residuary legatee. This section, as you will notice, ex- 
pressly has clearly the effect of discharging the lien for debts where 
land has been sold by the executor with no distinction being made 
between sales by the executor under the license and sales under a 
power of sale. 


6 Int. Rev. Code of 1954, §6324(a). 
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As we agreed last night, all this makes a perfectly clear answer 
to the sale-under-power-of-sale problem. 

In addition to this matter of statutory construction, I have often 
had occasion to quote from the case of Justice vs. Sonderlund, 225 
Mass. 320 (decided in the year 1916) at page 323 where the court 
quotes from the opinion of Chief Justice Shaw in Going v. Emery, 
16 Pick. 107 at page 113 “And whenever an executor has a power 
under a will to sell real estate no license of any court is necessary to, 
or can give any additional validity to any sale or conveyance which 
he may make. And it is considered a good reason for refusing such 
license that the power already exists.” 

As to the exercise of this power of sale beyond the period of one 
year, the case of Hale vs. Hale, 137 Mass. 168 is illuminating in 
holding valid a sale under a power after the expiration of three 
years. 

Other cases on this point are N. E. Trust Co. vs. Morse, 243 Mass. 
39; Bryant vs. Lombardi, 261 Mass. 489; McLaughlin vs. Greene, 
198 Mass. 153. 

Since the comparatively recent discussion of this point at the 
meetings of the Conveyancers’ Association and of the Abstract Club 
we have had the interesting experience of getting deeds approved 
for record at the Land Court where registered land has been con- 
veyed by executors under powers of sale both within and after the 
one-year period. 

Very truly yours, 


WALTER L. VAN KLEECK 





REPORT OF THE LEGISLATIVE COMMITTEE 
OF THE MASSACHUSETTS CONVEYANCERS’ 
ASSOCIATION FOR 1958-1959 


By HENRY D. WINSLOW, Chairman 


The following report was presented to the Massachusetts Con- 
veyancers’ Association at its Annual Meeting, November 9, 1959, 
and subsequently circulated to all members. As its contents may 
be helpful to general practitioners throughout the Commonwealth, 
it is reprinted for their information. 


THE REPORT 


The members of the Committee for 1958-1959 were:—-Herbert W. 
Vaughan, Waldo Noyes, James E. Carroll, John A. McCarty, Earle 
C. Parks, A. John Serino, Heslip E. Sutherland, Frederick H. Hilton, 
Jr., L. Thomas Shine, Frederick S. Lane, Frederic B. Dailey, Richard 
B. Johnson, Peter D. Wilson, and Henry D. Winslow, Chairman. 

The year of 1957-1958 was a year of study and development, with 
many acts being referred to the Judicial Council by the General 
Court. The year of 1958-1959 was, on the other hand, a year of ac- 
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complishment, with the bills, previously studied, rewritten, improved, 
passed and enacted. The year was a big one for Conveyancers. A 
tip of our hats is due Mr. Frank W. Grinnell for his guidance and 
genuine help and leadership.* I will not attempt a detailed discus- 
sion, but only a summary. 


1. CHAPTER 68 STATUTE OF LIMITATIONS ON CLAIM OF 
DOWER & HOMESTEAD 


No claim to dower or homestead in real estate may be made after 
ten years from the recording of a conveyance, unless proper notice 
with marginal reference is made. 

It was effective May 25, 1959. From that date on, every claim 
must be filed within said period of ten years. It applies to convey- 
ances recorded prior thereto, except that prior conveyances have a 
special period of limitations, to wit until January 1, 1961, within 
which claim must be made. 

We had sought total abolition of Dower and Homestead, except 
in real estate owned at death, but the Governor objected, feeling 
it had merit in divorce proceedings. Hence the above was enacted, 
in the nature of a compromise. 

This act appears as G. L. Chap. 189, Sec. 16. (See Opinion of Jus- 
tices 337 Mass. 786.) 


2. CHAPTER 105 — LIMITING SCOPE OF MATTERS TO BE 
CONSIDERED ON PETITIONS TO FORECLOSE MORTGAGES 


This act limits such proceedings to the issue of whether or not a 
respondent is in the military service, and if he is then to the issue 
of what are his rights. 

All other matters in defense will have to be raised by separate 
bill in equity. 

It is hoped that this will simplify foreclosure proceedings and 
eliminate nuisance contentions raised by the defendant or by others 
than the equity owner. 

The Governor declared this an emergency law, so it became ef- 
fective at 4:43 P.M. on March 20, 1959. 


3. CHAPTER 269 — LIMITATION TO TWENTY-FIVE YEARS FOR STATUTE 
OF LIMITATIONS IN CASES OF DISABILITY 


Under the present law in cases of disability (minor, insanity, im- 
prisonment, absence, or death) one must make entry or commence 
action within ten years after the disability is removed. This new 
statute did not change this part of the law, but it limited this situa- 
tion, which in fact had little limitation in some cases, by providing 
that in any case, whatever the facts, entry or commencement of en- 





* I appreciate the tip of Henry’s hat, but, while I attended the committee hearings and 
a few of the drafting sessions, most of the hard, skilled work of drafting, involving hours 
and hours, was done by others under the supervision of the Judicial Council. Also in 
connection with most of the technical land bills in recent years we received the constant 
help of Representative Randall of Framingham. I may add that the bar of the Common- 
wealth is fortunate in having Henry Winslow as chairman of the ne committee 
of the Conveyancers’ Association. 
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try must be made within twenty-five years of when the right first 
accrues. 

In effect then, this means that after twenty-five years we need no 
longer worry about disabilities, for everything is then barred. 

Existing rights of entry or rights which would expire under this 
act prior to January 1, 1961, have until January 1, 1961 to com- 
mence action or make entry, so old matters are not eliminated until 
then. 

Signed by the Governor on May 4, 1959, it became effective in 
ninety days. It amends G. L. Chap. 260, Sections 25 and 26. 


4. CHAPTER 294 TO PROTECT TITLES AGAINST THE EFFECTS OF 
INDEFINITE REFERENCES 


The indefinite reference to instruments not of record, the recital 
of all right, title and interest or otherwise generally excluding real 
estate previously conveyed but not confined to the record, the de- 
scription of a party as trustee without further designation and other 
reference to interests in real estate have long bothered us convey- 
ancers and have filled the Land Court docket with petitions to quiet 
title. 

These are, in substance, declared by this act no longer to be a 
cloud on title, unless one “is not otherwise subject to it or on no- 
tice of it.” 

This act applies to indefinite references made before the effective 
date of this act (August 9, 1959) as well, of course, as to those 
thereafter, but in neither case is one free of such reference before 
August 8, 1960, which is “one year after said effective date.” 

The act contains provisions for perfecting title by the recording 
of the interest or notice of claim before August 9, 1960. 

The act is long, and my summary necessarily omits parts, but I 
hope its import does not suffer by my condensation. It appears as 
G. L. Chap. 184, Sec. 25. 


5. GENERAL ENACTMENTS 


Attention is also called to certain minor yet important enact- 
ments :—Chapter 125 re sales and leases under license of Probate 
Court to a receiver of an absentee person who is a tenant by the 
entirety (amending G. L. Chap. 202, Sec. 36). This confirms the 
Court’s powers and validates prior licenses, the Court’s power to 
grant same having been questioned; Chapter 180 facilitating the 
recording of papers in cases of mergers and consolidations of cor- 
porations (amending G. L. Chap. 156, Sections 46A, 46B, 46D, 46F) ; 
Chapter 186 postponing until January 1, 1960, the requirement for 
plans to be stamped with the seal of a registered engineer, before 
recording (amending G. L. Chap. 112, Sec. 81M); and Chapter 594 
re mechanics liens, which act, I think, requires some discussion. It 
amends G. L. Chap. 254, Sections 4 and 20. 

An attempt was made by certain parties to rewrite the whole 
mechanics lien law in a manner that would make the Massachusetts 
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recording system ineffective, by permitting notices, among other 
things, to have a five day retroactive feature. We joined the Ju- 
dicial Council in opposition, for this would interfere with construc- 
tion mortgages and mean that a purchaser could not rely on the 
record as being final. 

The act as passed bears no resemblance to what was sought. It 
does two things only: (a) it limits the right of redemption to 90 
days, while there was no limit before, and (b) it gives the contrac- 
tor, where no completion date is in the contract, the right to es- 
tablish a completion date in the recorded notice, subject to the 
owner’s right to object as already provided in the existing statutes. 


6. SUBDIVISION CONTROL ENACTMENISS 


As always the subdivision control statutes were changed to meet 
problems which have arisen from applications to new circumstances, 
a polishing-up process—these acts were:—Chapter 143 re filling va- 
cancies (amends G. L. Chap. 41, Sec. 81A); Chapter 144 provides 
that recorded rules shall be certified by the City Clerk (not Planning 
Board as now) (amending G. L. Chap. 41, Sec. 81N) ; Chapter 189 
requires more formal treatment by a Planning Board with reference 
to preliminary plans, and requires an opinion by the Board within 
sixty days (amending G. L. Chap. 41, Sec. 81S) ; and Chapter 410 re 
turnabouts, providing in substance (with exceptions for abutter) 
that an easement in a turnabout approved after January 1, 1960, 
shall terminate upon (a) the approval and recording of a plan show- 
ing an extension of the road, and (b) a certificate by the Board of 
the construction of the extension (amending G. L. Chap. 41, Sec. 
81Q). 

7. ZONING AMENDMENTS 


The few amendments to G. L. Chap. 40A are:—Chapter 221 
(amending Sec. 7A) to the effect that on submission of a prelim- 
inary plan to the Planning Board, the zoning by-laws then in effect 
shall control if the definitive plan evolved therefrom is submitted 
in seven months and if it is residential use only; Chap. 317 (amend- 
ing sections 6 and 17) on adoption and change of by-laws the no- 
tice required is defined in much the same language as is set forth 
under the statutes re mortgage foreclosures; and Chapter 607 
(amending Sec. 2) states that by-laws cannot require a minimum 
of more than 768 square feet of “floor area of the living space” for 
a single family residence, leaving the definition of floor area of the 
living space undetermined, unless analogy can somehow be made to 
building codes. 


8. RESOLVES 


There was one matter submitted to Judicial Council for study, 
Resolve 69, relative to whether or not a “life tenant shall be consid- 
ered as owner under the provisions re obsolete mortgages.” We have 
opposed its adoption, in letter to the Judicial Council, for fear that 
the definition of one type of owner might by failure to define others, 
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exclude such others by implication, and as we consider it unneces- 
sary. 


9. COMMERCIAL CODE 


By Chapter 580 of the Acts of 1959, Section 9-403(4) re indexing 
of notices was amended. The law formerly indicated that separate 
indexes might be required, but section 11 of Chap. 580 states that 
the indexes may be of “separate cards or otherwise.” This affirms 
the practice of Norfolk and Essex South of indexing only in the 
grantor books. Suffolk has indexed by both card and the grantor 
books, and I am informed will continue both methods. Middlesex 
South had only a card index, but, I am informed, has now gone 
back and put all in the books. I am further informed that Middlesex 
South will continue both methods. It had been thought that there 
would be a gap in Middlesex South if they started now to use books 
only, but by going back they have eliminated the gap. Examiners 
should check this matter in other Registries. 


SUMMARY 


Conveyancers have gone far these last five years. The 34th report 
of the Judicial Council for 1958 contains the following statement. 
“Beginning with Chapter 641 of 1954, modifying and clarifying 
the ‘rule against perpetuities’ (since adopted in Maine and Con- 
necticut), the legislature has adopted a series of leading curative 
acts—Chapter 258 of 1956 as to ancient possibilities of reverter and 
rights of entry, Chapter 305 of 1956 as to ancient leases, Chapter 
348 of 1956 as to ‘formal’ defects, Chapter 370 of 1957 as to ancient 
and obsolete mortgages, and Chapter 502 of 1957 as to limitation of 
inheritance tax liens.” The accomplishment of 1959 in adding to 
this imposing list, speaks well of the understanding of our public 
officials in the need for greater certainty and simplification in land 
titles. We are sincerely indebted to them. 

As inevitably happens, the Chairman of this Committee delayed 
writing his report until the last minute, so I have not had oppor- 
tunity to submit this to the Committee. 

Furthermore, because the General Court did not print its docket 
until after most of the bills were heard, the Chairman, in many 
cases, had to act alone or in conjunction with a few members, with- 
out opportunity to call the full Committee together, for notice 
would be received in the late afternoon of a hearing the following 
morning. In view of this difficulty, I am all the more appreciative 
of the aid suddenly asked for and generously given. To each Com- 
mittee member, I give my thanks. 


Respectfully submitted, 
HENRY D. WINSLOW, Chairman 
84 State Street, Boston, Mass. 
November 5, 1959 
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A CONVEYANCER’S DREAM ON THE 
UNIFORM COMMERCIAL CODE 


By RICHARD B. JOHNSON 


At the Conveyancers’ Association dinner, Mr. Johnson was asked 
to speak on the Code. As he has a mind which not only operates 
beyond the law books when he is awake, but also functions more or 
less accurately during sleep, he responded as follows. F. W. G. 


THE DREAM 


I had a dream the other night, concerning the Commercial Code 
but I wish I had had this dream before the Code was enacted, when 
some of its sponsors invited me to comment on Section 9-313. 


There was a piece of land (I forget whether registered or un- 
registered), and on it was a first mortgage securing an outstanding 
loan. 

Then there was a second mortgage, securing advances to be made 
under a construction, and one advance was made. 


Next, a chattel with a security interest attached, was affixed to 
the real estate. 


Then an attachment, and another advance under the construction 
loan. 


Then the security interest in the fixture was perfected by filing a 
statement in the Registry of Deeds. 


A third advance under the construction loan, and then judgment 
and execution on the attachment. 


As nearly as I can make out, the first mortgage comes ahead of 
the second mortgage, and they both come ahead of the attachment, 
even as to the third advance under the construction loan.} 


But the security interest in the fixture comes ahead of the first 
mortgage,” and ahead of the first advance under the construction 
loan.2 On the other hand, it comes behind the second and third ad- 
vances under the construction loan. 

The attachment comes ahead of the security interest,5 which, as to 
the fixture, comes ahead of the first mortgage, which comes ahead of 
the attachment. 


At this point I fell out of bed.® 





1Gerrity v. Wareham Savings Bank, 202 Mass. 214 (1909); cf. Gray v. McLellan, 
214 Mass. 92 (1913). 


2G. L., c. 106, §9-313(2). 

81 think. 

4G. L., ¢. 106, §9-313(4) (c). 

5G. L., c. 106, §9-313(4) (b). 

6 And a good thing, too. Otherwise I might have dreamt that a federal tax lien at- 


tached, to come behind the private encumbrances but ahead of a local tax lien, which 


would come ahead of the private encumbrances. U. S. v. City of New Britain, 347 U. S. 
81 (1954). 
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A PENDING BILL (H. 1367) TO PROTECT LAND 
TITLES FROM UNCERTAIN AND OBSOLETE 
RESTRICTIONS — COMMENTS OR 
SUGGESTIONS REQUESTED 


This is another proposed addition to the collection of title-clearing 
statutes adopted in Massachusetts during the past five years which 
have improved the marketability of land and attracted study in 
other states. 

Following discussions in the Abstract Club a committee was ap- 
pointed to study the difficult problems of limiting the effects of 
obsolete restrictions. The men selected were Charles W. Blood, 
former president of the Massachusetts Conveyancers’ Association; 
Albert B. Wolfe, Director of the Real Property Division of the 
A. B. A.; and Norman T. Byrnes, all active practitioners and mem- 
bers of the Boston Bar. They have prepared and filed the bill re- 
printed below. In view of the practical state-wide importance of 
the subject, in order to get the benefit of helpful consideration, 
comment or suggestion from willing members of the profession 
throughout the Commonwealth we reprint the bill. 

The bill embodies, in substance, recommendations of the A. B. A. 
Committee on Improvement of Conveyancing and Recording Prac- 
tices in their 1957 report, printed in the proceedings of the Real 
Property, Probate and Trust Law section for that year. 

r. W.G. 


HOUSE .. . NO. 1367 


By Mr. Randall of Framingham, petition of Charles W. Blood, 
William I. Randall and others for legislation to protect land titles 
from uncertain and obsolete restrictions. Legal Affairs. 


AN ACT TO PROTECT LAND TITLES FROM UNCERTAIN AND OBSOLETE 
RESTRICTIONS. 


SECTION 1. Chapter 184 of the General Laws is hereby 
amended by adding at the end thereof the following four new 
sections :— 

Section 26. No restriction limiting the use of any lot of 
land or construction thereon imposed after December thirty- 
first, nineteen hundred and sixty, by covenant, agreement or 
otherwise in any deed, will or other recorded instrument shall 
be enforceable :— 

(a) By owners of any land intended to have the benefit not 
10 adjoining the lot unless the lot restricted and the land intended 
11 to be benefited are both described in the instrument imposing 
12 the restriction by reference to a recorded plan or plans showing 
13 them; or 
14 (b) After thirty years from the imposition of the restriction, 
15 regardless of any later date specified for its termination, unless 
either (1) the restriction is part of a common scheme and pro- 
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vision is made therein for extension for further periods of not 
more than twenty years at a time by then owners of record of 
fifty per cent or more than fifty per cent of the restricted area 
including the lot, and such an extension is recorded in accord- 
ance with such provision before the expiration of the thirty 
years and names or is signed by one or more of the persons then 
appearing of record to own the lot, and twenty years have not 
thereafter expired without the recording of a further like ex- 
tension; or (2) a notice of restriction is recorded before the 
expiration of the thirty years, and twenty years have not ex- 
pired without the recording of a further notice of restriction. 
A notice of restriction under this section shall not extend the 
period of enforceability unless it (1) is signed by a person 
then entitled to the benefit of the restriction and describes his 
land, if any, so entitled, (2) describes the land subject to the 
restriction or identifies it by specifying a recorded plan and the 
place of record thereof and the lot identification thereon and if 
registered specifies the number of the certificate or certificates 
of title affected, (3) names one or more of the persons then 
appearing of record to own the lot, and (4) it specifies the place 
in the public records where the instrument imposing the re- 
striction is recorded, and the name of the person or persons 
imposing it. 

Section 27. No restriction limiting the use of any lot of land 
or construction thereon imposed before January first, nineteen 
hundred and sixty-one, by covenant, agreement or otherwise 
in any deed, will or other recorded instrument shall be en- 
forceable after the expiration of fifty years from its imposition 
unless a notice of restriction is recorded before the expiration 
of such fifty years or before January first, nineteen hundred 
and sixty-two, whichever is later, and in case of such notice 
twenty years have not expired without the recording of a 
further notice of restriction. No notice of restriction in this 
section shall be effective to extend the period of enforceability 
unless— 

(a) It meets the requirements of section twenty-six, except 
that if the names of persons appearing of record to own the 
lot are not known to the persons giving notice, it shall name 
those so known and also the person or persons shown by the 
records of the tax assessors at the last prior assessment date to 
be the owner or owners; and 

(b) It specifies, if not otherwise given in the description, the 
city or town and in Boston also the district, in which the lot is 
situated, and the way or ways, public or open to public use, on 
which it abuts or nearest to which it is located, and its street 
number or numbers, if any. 


Section 28. Notices of restrictions under sections twenty- 
six and twenty-seven and extensions of restrictions under sec- 
tion twenty-six shall be indexed in the grantor indexes under 
the names of all persons named therein as owners whether ap- 
pearing of record or assessed. A single notice may be given 
with respect to any number of lots subject to a common restric- 
tion. Notices of restrictions under section twenty-seven shall 
also be indexed in a special index which each register shall 
maintain arranged alphabetically by city or town and district, 
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and within each city, town or district, by the ways named, in 
which are listed the books and pages of record of the notices of 
restriction and of the instruments therein specified as creating 
them and the persons named as imposing them, or a common 
name for such restrictions or the subdivision in which they are 
imposed if specified in the notice. The recording of a notice of 
restriction shall not entitle any person to enforce the restric- 
tion other than the person giving the notice and those claiming 
under him, and shall not permit enforcement against any land 
not described or identified by such a notice, properly indexed, 
except that in case of restrictions imposed as part of a common 
scheme applicable to four or more lots, a notice under section 
twenty-seven by the owners of record of fifty per cent or more 
of the area restricted, or of any block or section thereof shall 
extend the time of enforceability equally for all the owners 
otherwise entitled in the area, block or section as the case may 
be. Neither this section nor section twenty-six or twenty- 
seven nor any notice or extension recorded pursuant thereto 
shall entitle any person to enforce a restriction who would not 
otherwise be entitled to do so nor apply to covenants in leases 
or mortgages. 


Section 29. No restriction limiting the use of any lot of land 
or construction thereon by covenant, agreement or otherwise 
in any deed, will or other recorded instrument shall be declared 
or be determined to be enforceable if at the time the enforce- 
ability of the restriction is brought in question it appears that 
the restriction is of no actual and substantial benefit to the 
person seeking its enforcement or seeking a declaration or de- 
termination of its enforceability, either because the purpose of 
the restriction has already been accomplished or, by reason of 
changed conditions or other cause, its purpose is not capable 
of accomplishment, or for any other reasons. When the relief 
against such a restriction is sought in an action to quiet title 
or to obtain a declaration with respect to enforceability of a 
restriction or to determine an adverse claim arising from the 
restriction, or is sought by way of defence or counterclaim in 
an action to enforce the restriction or to obtain a declaration 
with respect to its enforceability, or to register or confirm the 
title to the lot in question free from such restrictions, if the 
court shall find that the restriction is of no actual and sub- 
stantial benefit to the persons seeking its enforcement or seeking 
a declaration or determination of its enforceability, either be- 
cause the purpose of the restriction has already been accom- 
plished or, by reason of changed conditions or other cause, its 
purpose is not capable of accomplishment, or for any other 
reason, it may adjudge that the restriction is not enforceable 
by injunction, or in appropriate cases the court may decree 
that it shall be completely extinguished upon payment to the 
person or persons who otherwise would be entitled to enforce 
it in the event of a breach at the time of the action, of such 
damages, if any, as such person or persons will sustain from 
the extinguishment of the restriction. 

SEcTION 2. Section 3 of chapter 184A of the General Laws 
is hereby amended by deleting the third and fourth sentences 
thereof. 
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AN ILLUSORY REMEDY UNDER SECTION 2-702 
OF THE UNIFORM COMMERCIAL CODE 


By JOSEPH B. MANELLO of the Boston Bar 


Of all claimants in a bankruptcy proceeding, the most indignant 
is often a seller of merchandise to the bankrupt who made a sub- 
stantial delivery, on credit, a few days prior to the filing of the pe- 
tition. This seller’s plight has caused the courts to look for ways 
and means to restore his goods to him. Such a result should achieve 
substantial justice except for the usual problem of “line drawing,” 
i.e., how soon a delivery before bankruptcy is soon enough. 

To avoid an arbitrary line of demarcation, the somewhat fictitious 
theory that the bankrupt obtained the goods by means of a mis- 
representation of his financial condition has evolved. Thus, the 
seller offers evidence to prove that he delivered the goods only be- 
cause the buyer represented to him that he, the buyer, was solvent. 
Where the proof of this misrepresentation has been weighty enough, 
recovery via reclamation has been permitted.! 

Prior to October 1, 1958, with a credit sale based on such a mis- 
representation, the same result would have obtained in Massachu- 
setts.2 The only defense which could be offered by a trustee in bank- 
ruptcy would be his “ideal” status as a lien creditor under Section 
70c of the Bankruptcy Act.? But since an attaching creditor could 
not hold the merchandise against a rescinding seller, such status 
would have been of no avail. 


However, even this remedy is not wholly satisfactory for whether 
we view it as fiction or fact, proof of a representation of solvency is 
an ephemeral thing, and it is doubtful that making the right of 
reclamation turn on proof of such a misrepresentation is more rea- 
sonable than the drawing of an arbitrary line as to date of delivery. 

To the authors of the Uniform Commercial Code the establish- 
ment of a cut-off date seemed fairer as well as easier to administer. 
Thus, Section 2-702 became part of the Code. However, we submit 
that for two reasons, one practical and one legal, the effect of this 
section is to completely deprive the seller of any remedy which he 
might have had under the old theory of misrepresentation of solvency. 

First, the section requires that a demand be made by the seller 
within ten days after delivery, unless the misrepresentation was in 





1In the matter of Joseph Weissman, 19 F (2d) 769, 10 Am. B. R. (NS) 171 (CCA 
2, 1927). 


2 McAuliffe and Berke Company v. Gallagher, 258 Mass. 215 (1927). (As between a 
seller rescinding for fraud and an attaching creditor, the seller is entitled to the goods.) 


3 “The trustee, as to all property, whether or not coming into possession or control of 
the court, upon which a creditor of the bankrupt could have obtained a lien by legal or 
equitable proceedings as the date of bankruptcy, shall be deemed vested as of such date 
with all the rights, remedies, and powers of a creditor then holding a lien thereon by 
such proceedings, whether or not such a creditor actually exists.” 11 USC § 110 (c). 


4G. L., c. 106, § 2-702 (2). 
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writing.® (It is obvious from this distinction, alone, that the au- 
thors of the Code seriously doubted the actual existence of most 
claimed misrepresentations. Therefore, the seller must within 
ten days of delivery both learn of the insolvency and make demand. 
When we consider that, often, more than ten days elapse between 
the filing of a voluntary petition in bankruptcy and notice to the 
bankrupt’s creditors, we realize that the seller’s remedy is virtually 
extinguished by the lapse of time alone. Second, the section re- 
quires that the buyer, at the moment of delivery, be insolvent. Even 
an adjudication of bankruptcy within five days after delivery would 
not, alone, be sufficient to establish the seller’s case. True, as a prac- 
tical matter the likelihood is that the buyer was insolvent, but none- 
theless the burden rests upon the seller, and a trustee, or assignee 
defending such an action could well put the seller to the trouble of 
establishing insolvency at the date of delivery. Even with the avail- 
ability of the wide discovery procedures of the Federal Rules of 
Civil procedure, assuming they are applicable, the cost to the seller 
severely diminishes the usefulness of the remedy. 

As great as the practical difficulties may be, the legal problems 
faced by the seller in attempting to pursue his right of reclamation 
are insurmountable. To speak generally of discovering a buyer’s 
insolvency is to overlook and ignore the various ways in which such 
insolvency becomes public. Generally the insolvency is discovered 
by the buyer’s creditors through the execution of an assignment for 
the benefit of creditors, the execution of a “trust mortgage,” the in- 
stitution of bankruptcy proceedings, or the appointment of an equity 
receiver. 

But, subsection (3) of 2-702° specifically makes the seller’s rights 
subject to the rights of all persons (except perhaps a trust mort- 
gagee), acquiring the debtor’s assets in any such proceedings, be- 
cause they are included within the Article 9 definition of “lien 
creditor.”’? It has been argued’ that the use of the term “lien 
creditor” in Section 2-702 (3) does not necessarily bring forward 
the definition of a lien creditor as set forth in Article 9. However, 
since “lien creditor” is not specifically defined other than in Article 
9, and since the reference in 2-702 to Section 2-403° refers you to 
Article 9, we must infer that the seller’s rights are to be the same as 
that of the holder of an unrecorded security interest. Even without 





5‘*Where the seller discovers that the buyer has received goods on credit while in- 


solvent, he may reclaim the goods upon demand made within ten days after the receipt, 
but if misrepresentation of solvency has been made to the particular seller within three 
months before delivery, the ten-day limitation does not apply.”’ G. L., c. 106, § 2-702 (2) 
Note, this section operates only upon reclamation based on a fraudulent representation of 
solvency. It has no effect upon a rescission based upon some other type of fraud. 

6 “The seller’s right to reclaim under subsection (2) is subject to the rights of a buyer 
in ordinary course or other good faith purchaser or lien creditor under this Article (sec 
tion 2-403).” G. L., c. 106, § 2-702 (3). 


7A “lien creditor’? means a creditor who has acquired a lien on the property involved 
by attachment, levy or the like and includes an assignee for benefit of creditors from the 
time of assignment, and a trustee in bankruptcy from the date of the filing of the petition 
or a receiver in equity from the time of appointment. ...” G. L. 106 § 9-301 (3). 


8 4 Collier on Bankruptcy (14th Ed., 1959 rev.) 1321-22 fn. 16. 


9“The rights of other purchasers of goods and of lien Saee are governed by the 
Articles on Secured Transactions. ... G. L., c. 106, § 2-403 (4). 
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this method of inference, a correlation of section 1-201! with 
2-702 (3) gives rise to the absolute conclusion that the seller’s right 
of reclamation is to be deemed a security interest. 


Since, in the majority of cases the seller would be proceeding 
against a trustee in bankruptcy or an assignee for the benefit of 
creditors, the rights of these parties in particular must be exam- 
ined. As suggested before, Article 9 would, by definition, permit the 
assignee to hold the goods as against the seller. With regard to the 
trustee, however, we need not be concerned with the inclusion of the 
trustee in bankruptcy, in the definition of a “lien creditor” in Ar- 
ticle 9, for the Bankruptcy Act sufficiently protects the trustee. Once 
the “lien creditor” is given rights superior to that of the claiming 
creditor, the Bankruptcy Act gives a similar right to the trustee by 
the language of Section 70c.1! 

Therefore, assume a delivery on January 1, on credit, and the 
filing of a petition on January 5. The notice required by Section 
2-702 may be given prior or subsequent to the filing. If we assume 
that notice is given and the goods themselves recovered prior to 
January 5, the creditor is probably safe from attack for Section 
2-702 is clearly designed to avoid the impact of § 60 of the Bank- 
ruptcy Act.12 However, assume notice under 2-702 is given prior 
to January 5, but the goods themselves are not reclaimed. Here the 
trustee will assert § 70c or § 2-702 (3), and claim that his rights 
which intervened between the date of notice and the date of reclama- 
tion serve to cut off the rights of the creditor. And the trustee’s po- 
sition, under the Uniform Commercial Code, will undoubtedly pre- 
vail.13 Thus, what is designed to benefit the innocent seller benefits 
other unsecured creditors without any rational basis. 

In fact, the draftsmen of the Code completely cut off any hope for 
the reclaiming creditor by the last sentence of Section 2-702 (2).14 
It must be remembered that the Code, as adopted in Pennsylvania, 
does not contain this language of exclusiveness.© By virtue of this 


10 See G. L. c. 106 § 1-201 (37). 
1111 U.S.C. § 110 (c). 


1211 U.S.C. § 96. See Mass. comment to G. L. ¢ 106 § 2-702 in Annotated Laws of 
Massachusetts c 106 (1958). Since § 2-702 gives rise to a right of rescission, it should 
not be regarded as a transfer on account of an antecedent debt. Fisher v. Shreve, Crump 
é Low Oo., 7 F (2d) 159, 6 Am. B. R. (NS) 656 (D. C. Mass. 1925). 


13 In re Kravitz (D. C. E. D. Pa. No. 25293) CCH Bankruptcy Par. 59395 (Referee's 
opinion, 1958); CCH Bankruptcy Par. 59607 (District Judge’s opinion, 1959). 


14 “Except as provided in this subsection, the seller may not base a right to reclaim 
goods on the buyer's fraudulent or innocent misrepresentation of solvency or of intent to 
pay.” G. L. c. 106 § 2-702 (2) 


15 As adopted in Pennsylvania, the pertinent provisions of § 2-702 are: 

“(1) Where the seller discovers the buyer to be insolvent, he may 

“(2) subject to the rights of a buyer in ordinary course or other good faith pur- 
chaser or lien creditor under this Article (section 2-403), and within ten days after 
receipt, reclaim any goods received by the buyer on credit, but if misrepresentation of 
solvency has been made to the particular seller in writing within three months before 
delivery the ten-day limitation does not apply.” 12A P. S. § 2-702. 

The revision of 2-702 as adopted in Massachusetts stems from the 1956 revision. The 
reason given for the change was: 

“At the suggestion of the New York Commission, former subsection (1) (b) was re- 
written as subsections (2) and (3). The changes make it clear that it excludes any 
other reclamation for such misrepresentation but not for misrepresentation of other 
facts.” A.L.I. 1956 recommendations of Editorial Board for U.C.C. 
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omission both the Referee and the District Judge in In re Kravitz'® 
tacitly admit that the Code would not bar other rights of reclama- 
tion in existence at the time of the adoption of the Code. 

It now becomes apparent that without the enactment of Section 
2-702 a seller who relied on a representation of solvency had some 
hope of reclaiming his goods in Massachusetts if the purchaser of 
them became insolvent and some official insolvency proceeding was 
instituted. However, by virtue of 2-702, the assignee for the bene- 
fit of creditors, the equity receiver and most important, the trustee 
in bankruptcy, deprive the seller of the opportunity. Clearly, Sec- 
tion 2-702 should be amended by eliminating from subsection 3 the 
words “lien creditor.” By this amendment, we, at least, could see 
that the legal intent of the section would be satisfied. 





THE PROPOSED CONSTITUTIONAL CONVENTION 
—A LITTLE HISTORY OF PERSONAL OBSER- 
VATION AND EXPERIENCE AND TWO 
HISTORIC DOCUMENTS OF 1917 


by 
FRANK W. GRINNELL 


We are in the midst of a public discussion of a proposal, now 
before the legislature, to call a convention. 


It does not seem to be generally realized that, since 1939, there 
has been a similarly dangerous movement to force Congress to call a 
Federal Convention which would subject the whole government of 
the United States (including the States) to possible overhauling. 
This unsound attempt to unbalance our balance constitutional gov- 
ernment should be remembered in considering the current proposal 
for a Massachusetts Convention. The Federal movement, based on 
criticism of the Federal income taxes, is described without “pulling 
any punches” in the American Bar Association Journal for Novem- 
ber 1959 (pp. 1164-1166) for those who want to read. 

Since 1954 Massachusetts Heritage Programs have been conducted 
in the high schools following proclamations of two successive 
governors of different political parties calling upon “citizens of all 
ages to become better informed about the nature and structure of 
the government of our commonwealth to the end that they may be 
vigilant in safeguarding it as set forth in the “preamble” of 1780 
“for ourselves and our posterity.” 

At the “Heritage” dinner in 1954 Bishop Wright (formerly of 
Worcester) summed up our Constitution in words which should 
never be forgotten when he said that, by our Constitution— 

“the people protected themselves against themselves.” 


16 Note 13, supra. 
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In the proclamations of the governors, referred to, it was said 
that our Constitution “has enabled Massachusetts to become one 
of the freest governments on earth and is the backbone of our 
Massachusetts Heritage.” 

On November 18th, 1959, an earnest and enthusiastic supporter 
of the convention proposed—Mr. John Harris—began the first of his 
continuous series of interesting articles in the Boston Globe, with 
editorial support. He said that the people are worried “about taxes 
and expenses”—‘“want a fresh start . . . before we all go broke,” 
that “there is only one way .. . call a convention to overhaul our 
whole state and city government.” He compared our famous docu- 
ment to “an old family bus” and in the same paper of November 
23rd another enthusiast, Mr. Morrissey was reported to have 
said on a television program that he hopes for a convention to re- 
place the present “one horse shay” type of government. 

Am I wrong in thinking that there is some puzzling incon- 
sistency between the words of the official “Heritage” appreciation 
for the educational information of high school students and older 
citizens and the derogatory words of the Convention movement 
which seem likely to undermine and thwart the educational influence 
of the Heritage programs and substitute cynicism? 

Many years ago, after graduating from the Boston Latirt School, 
in a conversation with my father, I said something about the 
constitution. He asked, “Did you ever read it?” I said, “No,” and 
he said, “You’d better.” I never forgot the lesson of that question, 
and ever since I have been trying to learn more about our con- 
stitutional history and the most balanced thinkers in the story of our 
balanced government. 

His Excellency, the Governor, has recently renewed his recom- 
mendation for a convention. I appreciate his earnestness and zeal 
and that of his supporters and, as I stated in print and at the hear- 
ings last winter, 

“It is in no captious or disrespectful spirit that I submit my 
belief that a convention is not only inadvisable, but that it involves 
gravely dangerous possibilities (not I think generally realized) of 
weakening, rather than strengthening, the government of the 
Commonwealth.” 

I thought then, and I think now, that, as a citizen representing 
no one, in view of a rather unusual experience of over fifty years of 
intimate connection with the study and public discussion of our Con- 
stitutional history before, during and since the last convention of 
1917, including listening to the debates at almost every session, I 
should call public attention to the judgment and belief resulting 
from that experience, for what it is worth, for public consideration. 

So far as I know, none of today’s supporters of a convention sat 
through the convention of 1917. I did, not as a delegate, but as an 
observer. 

Another observer, during “every hour of its sittings in 1917, 
1918 and 1919 with constant personal contact with the delegates,” 
was the late Raymond L. Bridgman, who, in 1923, published his 
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history of the “Massachusetts Constitutional Convention of 1917,” 
for the reason stated in his “Foreword” that 


“Invaluable information for the voters and for students of Massa- 
chusetts history will be lost if the history is limited to official 
records. ... This volume shows the personal and partisan motives 
which caused the convention. It sketches early action and develop- 
ment. It includes every amendment proposed ... its author and its 
disposal [listed on pages 220-234]. It aims to reveal the collid- 
ing forces. . . . It tries to be impartial between the combatants.” 
Unless you have read this book you do not know what a conven- 
tion can be in action and was in 1917. 

Mr. Harris in one of his articles in the “Globe” said that we should 
have a convention of citizens whom the voters themselves select 
as the most able and public spirited in the Commonwealth, and in 
later articles he refers to such men in the conventions of 1820, 
1853 and 1917-18. 

Well, in all three of those conventions there were such men. I 
happen to have studied them and what they said and did and tried to 
do, and in 1917-18 I listened to them. I am not criticizing them— 
some of them were respected friends of mine—I simply suggest that, 
in spite of their ability and public spirit, many of them were mis- 
taken in their judgment as appeared later in various ways, includ- 
ing one very serious matter which came to the surface more than 
30 years later.* There were other close calls happily avoided. 

Space will not allow detailed accounts of observation, study and 
action during half a century, but there are two historic documents 
which should be read by any one who wishes to understand 
the campaign for election of delegates in 1917 and their probable 
effect on the independence of thought and action (which should be 
expected of delegates) in the convention. The letters should be 
compared with the story in Mr. Bridgman’s book. 


TWO HISTORIC DOCUMENTS PRIOR TO THE CONVENTION 
OF 1917 DURING THE CAMPAIGN FOR 
ELECTION OF DELEGATES. 

(Printed for Public Information in the Massachusetts Law Quarterly 
for February, 1917) 


LETTERS ADDRESSED TO THE CANDIDATES BY THE 
“UNION FOR A PROGRESSIVE CONSTITUTION” IN 1917 


The pamphlet of the Union for a Progressive Constitution con- 
taining a proposed amendment to provide for the compulsory Initi- 
ative and Referendum which they call the “Massachusetts Plan,” 
with the reasons in support of it, was reprinted in the last issue of 
the magazine (the special number for January) at pages 191-209. 
All those who have not yet read that pamphlet are urged to read 
it and give it the careful consideration which it deserves. They 
are also requested to read the brief answer which was printed in 


*The story is told in the petition for Mandamus (reprinted in 25 Mass. Law 


Quarterly No. 5, Dec. 1950, pp. 2-14) and the opinion of the Court in 327 Mass. 310, 
and still more fully in the brief for the petitioners. 











le 
be 
be 


IN 


rly 


HE 


-on- 
\iti- 
an, 

e of 
209. 
read 
‘hey 
d in 


Law 


. 310, 








CONSTITUTIONAL CONVENTION 115 


the same number for the purpose of focusing attention upon the 
issues presented. It is important that issues so far reaching and 
fundamental should be carefully considered and squarely faced by 
as many citizens of Massachusetts as possible, without prejudice, 
and with all the clear, hard, thinking that men of Massachusetts 
are capable of. 

In the same spirit of placing before the readers of this magazine 
important documents relating to the history of this convention and 
its discussions, samples of the letters to candidates sent out by the 
committee of the Union for a Progressive Constitution, are here 
presented so that the readers of this magazine may consider care- 
fully the argument of that committee as it has been made to the 
candidates for the convention. These letters also should be con- 
sidered without prejudice, upon their merits, in the light of the 
human experience, the study of history, and the exercise of both 
minded and patriotic citizens of Massachusetts. 

These letters have been referred to frequently in newspaper 
discussion during the past month or two. They form an important 
part of the history of the coming convention, and it is desirable 
that they should be preserved in convenient form for reference. 
the theoretical and practical imagination and judgment of liberal- 
The letters are written upon the letterhead of the Committee on 
the Initiative and Referendum of the Union from its headquarters 
at No. 40 Court Street, Boston. The names of this committee, 
appearing upon the letterhead, are listed in the special January 
number of this magazine at page 209. These letters, as they 
appeared, were reprinted in one newspaper or another. 


F. W. G. 


A First LETTER 
(Italics by F. W. G. to attract attention to quoted words) 
“My DEAR SIR: 

“The time is drawing near for the selection of delegates to the 
State Constitutional Convention. We notice that your name recently 
appeared among a list in the public press, as one who was likely to 
be chosen from your district. 

“Therefore, we deem it desirable and proper to present a situation 
to you and to ask you several questions concerning it with due 
courtesy and respect. 

“You know that for twenty years, more or less, our State govern- 
ment has been agitated by the yearly demand from a large and 
growing number of citizens for a constitutional amendment provid- 
ing for a greater public control of our legislature by means of the 
so-called initiative and referendum.” 

After describing in 19 lines certain activities during the 20 
years, the letter continued. 

“We feel that you will agree that this is conclusive evidence of the 
existence of so large a body of public opinion in favor of the initia- 
tive and referendum that a right-minded man, whatever his personal 
convictions, can no longer be unwilling to submit the question to 
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the whole body of the voters for their final determination. We feel 
that you will agree, whatever your personal convictions on the merits 
of the question, that its submission, under the circumstances, can- 
not be denied by any one not also prepared to deny the proposition 
that this is a ‘government of and by the people.’ 

“Therefore we inquire whether we have correctly interpreted your 
sentiments on the question, and whether if you are elected to the 
Constitutional Convention you will vote to submit, separately, an 
amendment providing for some workable, practicable form of the 
initiative and referendum. 

“We shall greatly appreciate an early reply for which we enclose 
a stamped envelope. 

Yours very truly, 


(signed) FREDERICK T. FULLER, 
Acting Secretary.” 


A SECOND LETTER 
(Italics by F. W. G. to attract attention to quoted words) 
“Dear Sir: 


“We note that, although you are a candidate for election to the 
Constitutional Convention, you have not replied to our inquiry 
whether you intend, if elected, to favor submitting to the voters, 
for ratification or rejection as a separate proposition, some work- 
able form of the initiative and referendum. We assume that your 
omission to reply has been an oversight, and that you do not agree 
with the position, publicly taken by some persons closely identified 
with our great corporations, that the voters have no right to ask a 
candidate for his views on any topic likely to come before the con- 
vention, but only to assure themselves of his standing in the com- 
munity which he seeks to represent. 

“When we have secured the initiative and referendum, but not till 
then, we can afford to select our representatives, in the legislature 
as well as in this much more important assembly, on the ground of 
their reputations alone, because we shall-know that if they fail to 
represent us correctly on any given question we have an appeal to 
the whole body of voters. In the meantime we who cannot personally 
take part in the proceedings of the convention have but one method 
of bringing to bear our influence as citizens in behalf of reforms 
that we believe to be vitally important to the common welfare, and 
that is by voting for candidates who share our convictions. 

“This pre-convention campaign is already bringing into clear re- 
lief two contrasting theories of civil government: the superman or 
tory theory of government by delegates, and the theory of represen- 
tative government properly so called. Under the former the people 
are assumed to be unfit to govern themselves, although fit—strange 
as it may appear—to select those fit to govern them. Under the lat- 
ter the ultimate powers and responsibilities of government belong 
equally to every voter, and although representative bodies are nec- 
essarily established to transact public business that cannot be 
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properly considered or conveniently handled in mass meeting, the 
people reserve the right to instruct their representatives, and to 
overrule their action whenever they fail to represent correctly the 
will of the majority. Under the tory plan the average citizen is dis- 
couraged from discussing public policies which are assumed to be 
beyond his comprehension and are beyond his effective control. 
Under the other he is stimulated to study public questions, and made 
a better citizen by consciously sharing the responsibilities of self- 
government. Is it not clear that government by the people, and not 
by an elective aristocracy, is the only really republican form of 
government, and the only form under which a republic can long 
endure? 

“We take it for granted accordingly that you agree with us that 
it is the right and the duty of the voters to inform themselves of the 
position of candidates upon perfectly familiar issues that they con- 
sider to be of great and immediate importance, and that you will 
therefore now accordingly tell us whether or not you hold that a 
workable initiative and referendum amendment ought to be sepa- 
rately submitted to the people by the convention. 


Yours very respectfully, 


FREDERICK T. FULLER, 
Acting Secretary.” 


On page 18 of his history Mr. Bridgman states that, as a result 
of a vigorous campaign by the “Union” Joseph Walker (the chair- 
man of the Committee on whose letterhead the letters were sent to 
candidates and the floor leader of the I & R forces throughout the 
convention), said that 190 of the 320 members “said before the 
election that they stood for the principle of the initiative and 
referendum.” I heard him say it, and the statement appears on 
page 35 of vol. II containing the 1,062 pages of debate on this 
subject alone which they listened to after they had pledged them- 
selves in advance. 

I am not attacking the initiative and referendum. The two 
things are very different and I opposed their combination in one 
political package, but I appreciate their good purpose if the power 
which they created is not abused, but it was abused in ways which 
might have been foreseen and guarded against by more careful 
independent thought of their able and public spirited supporters in 
the convention about practical details in which, it has been said “lie 
all the truth and reality.” We are all of us liable to convince ourselves 
that we are right about something and we are all capable of finding 
out later that we are mistaken about something unless we challenge 
our own thinking and think some more. It is also easy for us to 
abuse those who disagree with us, but it is not a very thoughtful 
practice. My only reason for reprinting the letters to candidates of 
1917 is that I believed then, and I still believe, from what I observed 
and heard and from Mr. Bridgman’s vivid story of the rancorous 
debate, that those letters and the advance pledges of delegates 
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secured by them, interfered in fact with more careful, independent 
thinking and voting in the convention. Those letters asked the 
candidates to “pass the buck” on important measures even if they 
did not believe in them. The public abuse by editorial and cartoon 
in one newspaper (copies of which are preserved) of one of the 
ablest members, later a distinguished justice of the Supreme Ju- 
dicial Court, was outrageous. 

I respectfully submit the foregoing information about facts for 
public consideration, for what it is worth in connection with the 
question of calling a convention—the most serious fundamental 
question before the people of Massachusetts and their elected repre- 
sentatives now pending before the legislature. 

I think it should be more generally known what a convention in 
action was and may be again instead of indulging in imaginative 
idealistic statements that it is a more “popular” form of govern- 
ment than the deliberative one which we now have in our constitu- 
tion under which amendments have been, and can be, considered 
separately. 

FRANK W. GRINNELL. 





——— 


HANDBOOK ON “FEDERAL SOCIAL SECURITY” 


We have received the following notice from John E. Mulder, Di- 
rector of Continuing Legal Education of the American Law Institute 
and the American Bar Association. Ed. 


FEDERAL SOCIAL SECURITY—A Guide to Law and Procedure, by 
Charles I. Schottland of the California Bar (former Commissioner of 
Social Security), and Ewell T. Bartlett of the Arkansas Bar (As- 
sistant Director, Bureau of Old-Age and Survivors Insurance), pub- 
lished by the Joint Committee On Continuing Legal Education of 
the American Law Institute and the American Bar Association, 133 
South 36th Street, Philadelphia 4, Pennsylvana. 


September, 1959 $3.00 - 201 pages 


Lawyers and laymen alike will welcome this authoritative sum- 
mary of the law and procedure relating to Federal social security 
programs. Increasingly the general practitioner as well as those 
specializing in corporate and tax matters are confronted with ques- 
tions related to social security. The answers to these questions are 
frequently difficult for the lawyer who has had little contact with 
the problem to obtain. This volume attempts to present some of the 
answers and it reduces the Government’s expansive laws and reg- 
ulations to a volume readily usable by the practitioner who may be 
called upon to advise clients on various aspects of social security 
problems. 

This book on the technical details of the program is therefore a 
must for any lawyer’s reference shelf or library. The book is de- 
tailed in its explanation of the claims process and especially the 
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remedies of a claimant who is dissatisfied with his decision. The 
book is so prepared that it will serve both the purpose of a routine 
referral to the appropriate Social Security office or enable the lawyer 
to ascertain the particular question that may be involved and offer 
direct advice and representation. 

An indication of increasing participation of practicing lawyers 
in social security claims work is found in the large number of ad- 
ministrative hearings held in connection with disallowed claims, as 
well as the increasing appeals to Federal courts. The book contains 
information on how to secure approval of fees where the normal fee 
specified in the Regulations is found inadequate. 

The authors are attorneys and distinguished authorities in the 
field of Social Security, one a former Commissioner of Social Se- 
curity, and the other the Assistant Director of the Bureau of Old- 
Age and Survivors Insurance. 





NOTICE FROM THE ASSOCIATION OF CLERKS 
OF THE SUPREME AND SUPERIOR COURTS 
OF MASSACHUSETTS 


As we go to press we received the following notice, which should 

interest practitioners and judges. Note the request for suggestions. 
F. W. G. 

The Association of Clerks of the Supreme Judicial and Superior 
Courts has established a committee on Uniform Practices by Su- 
perior Court Clerks. There are believed to be variations in practice 
between counties owing to differences in construction and applica- 
tion of rules and statutes and in decision of matters not regulated 
by legislature or court. Cooperation of the bar is requested in 
identifying variations and in supplying suggestions as to other 
ministerial practices. Communications should be addressed to 
Charles H. Metcalf, Esq., Superior Court, Salem, Mass. 


WILLIS A. NEAL, President, 


Association of Clerks of the Supreme and 
Superior Courts of Massachusetts. 
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to make use of the versatile and useful banking 
and trust services which we provide. While it is 
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never our intention to disturb satisfactory rela- 
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tions elsewhere, we would like very much to be 
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kept in mind whenever you may decide to change 
or increase your banking connections. 


BAB 


Whatever your banking or trust needs, a 
warm welcome always awaits you at Second 


Bank-State Street. 


SECOND BANK-STATE STREET 
Trust Company 


BOSTON, MASSACHUSETTS 


Heap Orrice: 111 FRANKLIN STREET 


AASB 


State Street OrFice: State and Congress Sts. 
Union Trust OFFice: 24 Federal St. 
Coptey Square OFFice: 587 Boylston St. 
STATLER OFFice: Arlington and Providence Sts. 
Mass. Ave. OrFicE: Mass. Ave. and Boylston St. 


Member Federal Deposit Insurance Corporation 
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The 
Highest Courts 
have held... 


an opinion construing a statute 


becomes an integral part of the law. 


Complete annotations are therefore as 


essential as legislative amendments. 








In keeping with this basic rule of 
statutory construction M.G.L.A. 


includes under each section every case 





construing it. 
Ask for 
sample pages of 


Massachusetts General Laws Annotated 


SOLD BY 


BOSTON LAW BOOK CO. 


8 PEMBERTON SQUARE Boston, Mass. 





&. L. GRIMES PRINTING CO., BOSTON, MASS. 
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